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The object of the course
The object of the course is to enable students to form an understanding of the Law of Restitution, and to develop their analytical and critical faculties, so that their ability to tackle practical problems, to think for themselves, and to express themselves clearly is enhanced.

Teaching methods
There will be one 2-hour seminar a week throughout the year.  The course will be taught by Charles Mitchell.

Preparing for class and working in class
You should come to classes ready to participate in discussion, to show yourselves familiar with the relevant cases and literature, and to formulate and express your own views of their meaning and significance in a well-informed and coherent manner.  By doing this you will benefit us, you will benefit one another, and you will benefit yourselves.  By applying your minds to the material in a positive way you will form your own understanding of it, which will stand you in better stead than a set of received opinions.  If you have a point to make, make it.  If you have a question, ask it.  Classes will be more useful - and more fun - for everyone if everyone makes the effort to prepare for classes properly and shares the benefit of his or her thoughts with everyone else.

Each seminar is accompanied by a seminar sheet with references to materials which you will find it useful to read in preparation for class.  Bracketed materials are suggestions for further reading if you wish to follow up on a particular interest.  Copies of materials marked with a hash ‘#’ are kept in the Restitution box in the library.

Assessment
60% of the final mark awarded to students taking the course will be based on the end of year examination, in which students must answer three questions.  40% of the final mark will be based on two written work assignments submitted during the year.  Each of the three answers written in the exam will be marked out of 20; each of the two pieces of assessed written work will be marked out of 20; these five marks will be added together to give a final mark out of 100.

The exam
The exam will be three and a half hours in length, and you must answer three questions from a choice of six.  There will be a Part A, consisting of three essay questions, and a Part B, consisting of three problem questions.  You will be required to answer at least one question from each part.  The exam will be limited open book: you will be permitted to take in a copy of A Burrows and E McKendrick, Cases and Materials on the Law of Restitution (OUP, Oxford, 1997).  You may underline or highlight passages of your copy, and mark pages eg with strips of paper or Post-It stickers, but you must not annotate your copy or any sticker etc attached to it - ie you must not write words or numbers on them.  The idea of a limited open book exam is to save you from having to memorize all the details of the cases and materials.  It does not save you from having to think about what these mean before you enter the examination hall.  You should aim to be as familiar with the subject as you would be for a closed book exam, and you should not reduce your revision time nor your preparation for classes during the year in the belief that Burrows and McKendrick will save you on the day.

The assessed written work
Four pieces of written work will be set over the course of the year, two per semester.  In each semester, the first piece of written work will be marked and returned as usual, and will not count towards a student’s final grade in the subject.  In each semester, the second piece of written work (‘the assessed written work’) will count towards the student’s final grade. 

The assessed written work should be typed or word-processed, single-spaced, using only one side of the paper.  Font size should be no smaller than Times New Roman 12.  Pages should be numbered.  The upper word limit is 2,000 words.  No credit will be given for anything written beyond the upper word limit.  You should indicate at the end the number of words written.  You should not use endnotes or footnotes.  All references should be incorporated into the text of your work.  To ensure objectivity in the marking process, you should not write your name on your assessed written work, but should put your student number (which can be found on your sessional card) on a cover sheet which will be issued to you, and also on each sheet of your assessed written work.  Please do not encase your work in plastic folders.

The assessed written work will be set at least three weeks before the deadline for its submission.  The work must be submitted to the School Office by 4 pm on the date specified when the work is set.  If, due to illness or other good cause, you cannot submit the work on time, you must obtain prior consent to late submission from the Associate Head, Academic Affairs, Professor Keith Ewing.  If such prior consent to late submission is granted, Professor Ewing will substitute such an alternative deadline as he feels to be appropriate in the circumstances.  A penalty will be incurred if a piece of assessed written work is submitted after the deadline, and the prior consent of Professor Ewing not obtained: for each week or part of a week that the work is late, 4 marks will be deducted from the total awarded for that piece of work, down to a minimum mark of zero.  Difficulties with obtaining access to, or other difficulties caused by, word-processing facilities will not count as good cause for late submission.  It is your responsibility to obtain the necessary access to the required facilities, and to ensure that the work is produced in the correct format and on time.  You are reminded that you must make adequate back-up copies of work in progress.

All pieces of assessed written work will be marked blind by two internal examiners, and referred to the external examiner, with the examination scripts at the end of the year: ie you should think of these pieces of work as parts of your final exam taken early.  They will not be returned to you, and you will not be informed of the marks awarded for your assessed written work until after the meeting of the LLB Examinations Board in June 2001.

If you fail your final exams and have to retake them next year, you may choose whether to carry forward the marks awarded for your assessed written work, or to submit new or revised pieces of assessed written work next year.  If you choose either of the latter options, you must get in touch with the course co-ordinator to discuss the nature of the assessed written work to be submitted and the deadline for submission.  If you are granted permission to withdraw from your final exams on the ground of mitigating circumstances, then you may carry forward the marks awarded for your assessed written work, or alternatively submit new or revised written work, provided that the course co-ordinator is satisfied that the mitigating circumstances affected your ability to write your assessed written work.  In this case, again, you must get in touch with the course co_ordinator to discuss the nature of the assessed written work to be submitted and the deadline for submission.
Each student taking the Restitution course must sign a ‘Declaration on Plagiarism’ to indicate that he or she has read and understood the College regulations and guidance on plagiarism.  This requirement is in addition to the requirement that each student consents to abide by all applicable College regulations, indicated by signing an enrolment form.  The College’s Notes of Guidance on Plagiarism (contained in the Regulations Concerning Students) are reproduced below.  You are asked to read them carefully before signing and returning the attached declaration form to your teacher at the end of the first seminar.  Please note that plagiarism includes the appropriation of another person’s ideas without acknowledgement.  Collaboration with a fellow student on a piece of written work is therefore an examination offence.



A Note of Guidance on Plagiarism
(from the College’s Regulations Concerning Students)

You are reminded that all work submitted as part of the requirements for any examination of the College or of the University of London must be expressed in your own words and incorporate your own ideas and judgments.  Plagiarism is the inclusion of statements - thoughts or words usually from another person’s work - in your own written work without any indication that the statements are a quotation.  It is possible for plagiarism to occur in examination scripts but particular care should be taken in course work and essays and reports written in your own time.

Direct quotations from the published or unpublished work of others must always be identified as such by being placed inside quotation marks, and a full reference to their source must be provided in the proper form.  Failure to provide a source or to put quotation marks around material that is directly copied from somewhere else gives the appearance that the comments are your own.  Remember that a series of short quotations from several different sources, if not clearly identified as such, constitutes plagiarism just as much as does a single unacknowledged long quotation from a single source.

Similarly, the direct copying of your own original writings qualifies as plagiarism if the factt hat the work has been or is to be presented elsewhere is not clearly stated.

You should note that even paraphrasing - summarizing another person’s ideas or judgments in your own words - can be plagiarism if you do not acknowledge the origin in your text or include the work paraphrased in your bibliography.

Plagiarism is a serious examination offence.  Failure to observe the requirements indicated above may lead to an allegation of cheating, and can result in action being taken under the College’s disciplinary code.  Penalties can include awarding zero marks for work in which plagiarism has been detected and non-assessment of other work related to the achievement of your degree, etc.

Every department provides guidance on how to present your work so as to minimize the possibility that you might unwittingly infringe the plagiarism rules.  If you are in any doubt about what is or is not possible you should consult your tutor or course leader as soon as possible.
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Books
You should buy G Virgo, The Principles of the Law of Restitution (Clarendon Press, Oxford, 1999), and A Burrows and E McKendrick, Cases and Materials on the Law of Restitution (OUP, Oxford, 1997).  Do not write anything in your copy of the casebook!  The textbook is referred to on the seminar sheets as ‘V’, the casebook as ‘B & M’.

During the course of the year you will also be referred to some other books, which are kept in the Short Loan section of the Library.  These are:

J Beatson, The Use and Abuse of Unjust Enrichment (Oxford, 1991): Beatson, Use & Abuse
P Birks, An Introduction to the Law of Restitution (Oxford, 1985): Birks, Introduction
P Birks, Restitution: The Future (Sydney, 1992): Birks, The Future
P Birks (ed), Laundering & Tracing (Oxford, 1995): Birks, Laundering
P Birks and F Rose (eds), Lessons of the Swaps Litigation (London, LLP, 2000): Birks and Rose, Swaps
A Burrows (ed), Essays on the Law of Restitution (Oxford, 1991): Burrows, Essays
A Burrows, The Law of Restitution (London, 1993): Burrows, Law
A Burrows, Understanding the Law of Obligations (Oxford, 1998): Burrows, Obligations
W R Cornish et al (eds), Restitution - Past, Present and Future (Oxford, 1998): Cornish, Essays
P D Finn (ed), Essays on Restitution (Sydney, 1990): Finn, Essays
G Jones (ed), Goff & Jones on the Law of Restitution, 5th edn (London, 1998): Goff & Jones
F D Rose (ed), Failure of Contracts: Contractual, Restitutionary, and Proprietary Consequences (Oxford, 1997): Rose, Failure of Contracts
F D Rose (ed), Restitution and Banking Law (Oxford, 1988): Rose, Banking
W J Swadling (ed), The Limits of Restitutionary Claims: A Comparative Analysis (London, 1997): Swadling, Limits
W J Swadling and G Jones (eds), The Search for Principle (Oxford, OUP, 1999): Swadling and Jones, Search



Course outline
We shall discuss the following topics in seminars:

SEMESTER 1
Introduction
Week 1: Introduction
Week 2 (Seminar 1): History
Week 3 (Seminar 2): Analysis
Week 4 (Seminar 3): Analysis

Unjust factors (enrichment by subtraction)
Week 5 (Seminar 4): Mistake

[Week 6: Reading Week]

Week 7 (Seminar 5): Duress
Week 8 (Seminar 6): Inequality and disadvantage

Week 9 (Seminar 7): Failure of consideration: frustration of contract
Week 10 (Seminar 8): Failure of consideration: breach of contract I
Week 11 (Seminar 9): Failure of consideration: breach of contract II
Week 12 (Seminar 10): Restitution and incomplete or anticipated contracts


SEMESTER 2
Week 16 (Seminar 11): Emergencies
Week 17 (Seminar 12): Incapacity and ultra vires public demands
Week 18 (Seminar 13): Secondary liability

Unjust factors (enrichment by wrongdoing)
Week 19 (Seminar 14): Breach of contract
Week 20 (Seminar 15): Torts

[Week 21: Reading Week]

Week 22 (Seminar 16): Equitable wrongs

Defences
Week 23 (Seminar 17): Change of position
Week 24 (Seminar 18): Estoppel, counter-restitution impossible, and passing on
Week 25 (Seminar 19): Illegality, incapacity, and statutory policy

Week 26 (Seminar 20): Revision class



SEMINAR 1: HISTORY

Moses v Macferlan (1760) 2 Burr 1005; 97 ER 676
Nightingal v Devisme (1770) 5 Burr 2589; 98 ER 361
Sinclair v Brougham [1914] AC 398, 415 (per Lord Haldane LC)
Fibrosa Spolka Akcyjna v Fairburn Lawson Combe Barbour Ltd [1943] AC 32, esp 61 (per Lord Wright MR)
[Pavey and Matthews Pty Ltd v Paul (1987) 162 CLR 221]
Lipkin Gorman (a firm) v Karpnale Ltd [1991] 2 AC 548, 578 (per Lord Goff)

Goff & Jones, 3-16
Birks, Introduction, 28-39
D Ibbetson, A Historical Introduction to the Law of Obligations, Chap 14

[ P Birks and G McLeod, ‘The Implied Contract Theory of Quasi-Contract: Civilian Opinion Current in the Century before Blackstone’, (1986) 6 OJLS 46, pp 46-53]
[D Ibbetson, ‘Implied Contracts and Restitution: History in the High Court of Australia’, (1988) 8 OJLS 312]
J H Baker, ‘The History of Quasi-Contract’, Chap 2 in Cornish, Essays

Questions
1) On what grounds can it be affirmed that the claim in Moses v Macferlan was an example of what is nowadays called a claim in restitution?

2) ‘Moses v Macferlan is an instance of the action for money had and received’.  What does this mean?

3) What was indebitatus assumpsit?  What is the relation between indebitatus assumpsit and ‘the action for money had and received’?

4) ‘In our view, the concept of implied contract is, in this context, a meaningless, irrelevant and misleading anachronism’ (Goff and Jones).  Show, from Moses v Macferlan, how an ‘implied contract’ came into the picture, and demonstrate that in this context ‘implied’ meant ‘imputed’, ‘fictitious’ or ‘constructive’.

5) In Moses v Macferlan Lord Mansfield invoked the Latin phrase ‘quasi ex contractu’.  Where does ‘quasi-contract’ originate?

6) What was the relation between ‘money had and received’ on the one hand and on the other ‘money paid’ and ‘quantum meruit (valebat)’?

7) Once one has looked at these three, money had and received, money paid and quantum meruit (valebat) one has inspected the historical roots of much of the modern law of restitution.  What has one most obviously omitted?

INDEBITATUS ASSUMPSIT


for MONEY LENT:

And whereas also the said C.D. afterwards, to wit, on the day and year aforesaid at _______ aforesaid in the county aforesaid, was indebted to the said A.B. in the further sum of _______ pounds of like lawful money for so much money by the said A.B. before that time lent and advanced to the said C.D. at his like instance and request; and being so indebted, he, the said C.D., in consideration thereof afterwards, to wit, on the day and year aforesaid at _______ aforesaid in the county aforesaid, undertook and faithfully promised the said A.B. to pay him the said last-mentioned sum of money when he, the said C.D., should be thereto afterwards requested:


for MONEY PAID to the use of the defendant:

And whereas also the said C.D. afterwards, to wit, on the day and year aforesaid at ______ aforesaid in the county aforesaid, was indebted to the said A.B. in the further sum of _______ pounds of like lawful money for so much money by the said A.B. before that time paid, laid out and expended to and for the use of the said C.D. at his like instance and request; and being so indebted, he, the said C.D., in consideration thereof afterwards, to wit, on the day and year aforesaid at _______ aforesaid in the county aforesaid, undertook and faithfully promised the said A.B. to pay him the said last-mentioned sum of money when he, the said C.D., should be thereto afterwards requested:


for MONEY HAD AND RECEIVED to the plaintiff’s use:

And whereas also the said C.D. afterwards, to wit, on the day and year aforesaid at _______ aforesaid in the county aforesaid, was indebted to the said A.B. in the further sum of _______ pounds of like lawful money for so much money by the said C.D. before that time had and received to and for the use of the said A.B.; and being so indebted, he, the said C.D., in consideration thereof afterwards, to wit, on the day and year aforesaid at _______ aforesaid in the county aforesaid, undertook and faithfully promised the said A.B. to pay him the said last-mentioned sum of money when he, the said C.D., should be thereto afterwards requested:


All these end with the YET clause which alleges breach:

Yet he, the said C.D., not regarding his said several promises and undertakings, but contriving and fraudulently intending craftily and subtilly to deceive and defraud the said A.B. in this behalf, hath not yet paid the said several sums of money or any part thereof to the said A.B. (Although oftentimes afterwards requested).  But the said C.D. to pay the same or any part thereof hath hitherto wholly refused and still refuses, to the damage of the said A.B. of ______ pounds; and therefore he brings his suit, etc.



SEMINAR 2: ANALYSIS

1) The structure of a claim in unjust enrichment
V 3-11, 119-127
Birks, Introduction, 75-77

2) At the plaintiff’s expense 
L D Smith, ‘The Province of the Law of Restitution’, (1992) 71 Can BR 672

3) Unjust factors: causation
Edgington v Fitzmaurice (1885) 29 ChD 459
Holt v Markham [1923] 1 KB 504
Barton v Armstrong [1976] AC 104
Bank of Credit and Commerce International SA v Aboody [1990] 1 QB 923, 971 (per curiam)
Nurdin & Peacock plc v D B Ramsden & Co Ltd [1999] 1 WLR 1249, 1272-3 (per Neuberger J)
Huyton SA v Peter Cremer GmbH & Co [1999] 1 Lloyd’s Rep 620, 636 (per Mance J)

Burrows, Law, 21-27

Questions
1) What is the relationship between unjust enrichment and restitution?

2) What are the key questions in analysing any problem in the law of unjust enrichment?

3) Restitutionary claims can be divided up in a number of different ways.  These include:
a) According to whether the plaintiff’s claim is to recover an enrichment obtained by subtraction from her, or to recover an enrichment obtained by a wrong against her.  What are the differences between these two types of claim?  Does it make sense to speak of ‘restitution for wrongs’?
b) According to the ‘unjust factor’ which underlies the plaintiff’s claim.  Where there is enrichment by subtraction, what are the main groups of ‘unjust’ factors?  What are the ‘unjust’ factors where there is enrichment by a wrong committed to the plaintiff?
c) According to the nature of the benefit received by the defendant.  This division lives on in the language used in the forms of action.  Can it be justified?  What point, if any, is there in taking notice of the form in which the defendant received value (eg in money, work or goods)?

4) ‘A number of unjust factors (eg mistake, duress, undue influence) are both grounds for recovery in a restitutionary action for unjust enrichment, and reasons for rescinding or avoiding a contract.  For this reason, restitution lawyers can learn a lot from looking at contract cases even if they are not themselves concerned with the reversal of unjust enrichment.’  Discuss.

5) By asserting that ‘the phrase “at the expense of” conceals two quite different routes to restitution’, Birks is able to fix the label ‘restitution’ onto cases concerned with the disgorgement of the profits of wrongdoing.  Do you agree with Smith’s criticisms of Birks’ analysis?

6) Need an unjust factor be the sole cause of a defendant’s enrichment for a restitutionary claim to lie?

7) What test is used for establishing a causal link between unjust factor and enrichment, and where does the burden of proof lie?



SEMINAR 3: ANALYSIS (cont ...)

4) Enrichment
When a defendant has been paid money, the question whether he has been enriched by the payment is usually uncontroversial.  But the question whether he has been enriched when he receives something other than money, e.g. goods or services, is often less straightforward.  This is not a question which has been expressly addressed in many of the cases, but it is one which must not be swept under the carpet.  The cases listed here should be read solely with a view to discovering the nature of the enrichment which was said to have been conferred on the defendant.

Exall v Partridge (1799) 8 TR 308; 101 ER 1405 (B & M 424)
Boulton v Jones (1827) 2 H & N 564; 157 ER 232
Planché v Colburn (1831) 8 Bing 14; 131 ER 305 (B & M 83)
Greenwood v Bennett [1973] 1 QB 195 (B & M 84)
BP Exploration Co (Libya) Ltd v Hunt (No 2) [1979] 1 WLR 783, 799 and 805 (per Robert Goff J) (B & M 54)
Regional Municipality of Peel v Canada (1993) 98 DLR (4th) 140 (B & M 59)
Ministry of Defence v Ashman (1993) 66 P & CR 195 (B & M 56)
Mohammed v Alaga & Co (a firm) [1999] 3 All ER 699

V 58-86, 95-100
Birks, Introduction, 109-117

A S Burrows, ‘Free Acceptance and the Law of Restitution’ (1988) 104 LQR 576, pp 578-580
P Birks, ‘In Defence of Free Acceptance’, Chap 5 in Burrows, Essays, pp 105-109 and 127-146 

Questions
1) What enrichment was the defendant alleged to have received in each of the cases listed above?

2) What is the meaning of 'free acceptance'?  Does it follow from the fact that the defendant has freely accepted a non_money benefit that he has been enriched by it? 

3) Amber repaints Bert's old car and repairs its engine and services all its parts, so that its value rises from £400 to £1000.  Is Bert enriched?

4)  Would it change your answer to Q3 if (a) Bert sold the car on the open market for £1000; (b) Bert sold the car to his brother for £600; (c) the car was destroyed in a fire at Amber’s garage before it could be returned to Bert; (d) Bert thought that Amber intended the repairs to be a gift?

Sample essay 
‘In principle, the law of unjust enrichment is concerned with the recovery of all enrichments, including money but not excluding other types of enrichment.  However, for various reasons, historical and practical, the English courts have been slow to acknowledge this.’ Discuss.

SEMINAR 4: MISTAKE

V 134-166

1) Mistakes of fact
Skyring v Greenwood (1825) 4 B & C 281; 107 ER 1064
Kelly v Solari (1841) 9 M & W 54; 152 ER 24 (B & M 100)
Aiken v Short (1856) 1 H & N 210; 156 ER 1180 (B & M 101)
      	Lady Hood of Avalon v Mackinnon [1909] 1 Ch 476 
Norwich Union Fire Insurance Soc v W H Price Ltd [1934] AC 455
    	Morgan v Ashcroft [1938] 1 KB 49 (B & M 102)
    	Larner v LCC [1949] 2 KB 683 (B & M 111-112)
    	Greenwood v Bennett [1973] 1 QB 195 (B & M 84)
    	Barclays Bank Ltd v W J Simms & Son Ltd [1980] QB 677 (B & M 106)
Dextra Bank & Trust Co Ltd v Bank of Jamaica PC 26 Nov 2001

Torts (Interference with Goods) Act 1977, s 6 (B & M 136)

Birks, Introduction, 147-8

2) Mistakes of law
Kleinwort Benson Ltd v Lincoln CC [1998] 3 WLR 1095, noted S Hedley (1999) 58 CLJ 21; C Mitchell (1999) 10 KCLJ 121
Nurdin & Peacock plc v D B Ramsden & Co Ltd [1999] 1 WLR 1249

Law Commission, Limitation of Actions (Law Com No 270, 2001), paras 2.89-2.90 and 4.76_4.78

Questions
1) What are the restitutionary consequences of a mistake as to the future?

2) What is a liability mistake?  Is a liability mistake the only type of mistake from which restitution follows or merely the central or most frequent example of such a mistake?  If the latter, how can we explain the temptation to give the other answer?  And how should we describe the larger class of operative mistake which it exemplifies?

3) Suppose that Ali confers a benefit on Brenda such that if the benefit consisted of a money payment to Brenda, Ali would be entitled to restitution.  Will a different result follow if the benefit consists not of money but of goods or services?

4) Assess the effect of each of these facts on a restitutionary claim based on mistake:
a) the payor was mistaken but could have avoided the mistake by taking care;
b) the payor was under a duty to the payee to state the sum due to him accurately.

5) Is the House of Lords’ decision in the Kleinwort Benson case a good one?  What issues still need to be resolved following the case?



Sample problem
Christopher Robin is the freehold owner of various properties in the Hundred Acre Wood, which he lets to residential tenants on 40-year leases.  He receives a letter from one of his tenants, Piglet, drawing his attention to the existence of a local bye-law which imposes a legal duty on every freehold owner of property leased for a period of more than 15 years, to repaint the exterior parts of the property once every 5 years.  In his letter, Piglet correctly states that more than 5 years have elapsed since his own property was repainted, and he requests Christopher Robin to arrange for this work to be done.

Christopher Robin therefore instructs his employee, Tigger, to repaint the exterior parts of Piglet’s house.  Unfortunately, however, Tigger gets into a muddle, and instead of painting Piglet’s house, he paints Pooh Corner instead, a freehold property in the neighbourhood belonging to Pooh Bear.  Christopher Robin now wishes to recover the cost of painting Pooh Corner from Pooh, but Pooh has refused to pay, on the grounds that he did not want his house repainted, and even if he had, he would have done it himself for half the price.

Advise Christopher Robin.  What difference would it make to your answer if you knew that the bye-law only applies to commercial leases, with the result that Christopher Robin was under no legal obligation to repaint Piglet’s house?



SEMINAR 5: DURESS

Astley v Reynolds (1731) 2 Str 915; 93 ER 939 (B & M 324)
D & C Builders v Rees [1966] 2 QB 617
Barton v Armstrong [1976] AC 104 (B & M 319)
Pao On v Lau Yiu Long [1980] AC 614 (B & M 332)
B & S Contracts & Design Ltd v Victor Green Publications Ltd [1984] ICR 419 (B & M 340)
Atlas Express v Kafco Importers and Distributors [1989] QB 833
Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1 (B & M 335)
CTN Cash & Carry Ltd v Gallaher Ltd [1994] 4 All ER 714 (B & M 356)
Huyton SA v Peter Cremer GmbH & Co [1999] 1 Lloyd’s Rep 620, noted * D Nolan [2000] RLR 105

V 192-218

E Macdonald, ‘Duress by Threatened Breach of Contract’ [1989] JBL 460
J Beatson, ‘Duress, Restitution and Contractual Negotiation’, Chap 5 in Beatson, Use & Abuse
*S A Smith, ‘Contracting Under Pressure: A Theory of Duress’, (1997) 56 CLJ 343

Questions
1) What are the different categories of duress?  What is meant by the phrase ‘economic duress’?

2) Where economic pressure has been applied to the plaintiff, what factors determine whether the pressure is deemed to have been illegitimate?  In particular, (a) must there have been a threat by the defendant; (b) must the defendant have acted in bad faith; (c) must the defendant have threatened to commit an unlawful act?

3) What impact must the illegitimate pressure have on the plaintiff for the courts to invoke the duress principle?  Is it enough that the pressure was ‘a’ cause of the transfer, or must it be ‘the’ cause? 

4) What significance is attached to the fact that the plaintiff had a reasonable alternative course of action available?  Should the plaintiff be able to recover money paid as a result of a mistaken belief that there is no reasonable alternative available?  What if this mistaken belief is unreasonable? 

5) Should the plaintiff be able to recover money paid as a result of a mistaken belief that he is subject to a threat of some kind?  What if this mistaken belief is unreasonable? (see DPP v Rogers [1998] Crim LR 202)

6) Is it true to say that in duress cases the plaintiff’s will is overborne?  Is it true to say that the plaintiff acts ‘voluntarily’?

7) In cases on renegotiation of contracts what are the policy arguments for and against a broad doctrine of economic duress?

Sample essays
1) ‘It is too easy to set a renegotiated contract aside on the grounds of economic duress.’ Discuss.

2) ‘It is controversial whether a claimant must show that he had no reasonable alternative when seeking to set aside a contract and/or recover a benefit on the ground of economic duress.  This argument boils down to the question whether the doctrine of economic duress rests on two conceptual foundations, absence of consent and wrongdoing, or on wrongdoing alone.’  Discuss.

Sample problem
Jerry Builders Ltd is a small roofing subcontractor.  Competition for work amongst subcontractors is fierce and Jerry, like its competitors, has a policy of submitting tenders which allow nothing for the possibility of an escalation in costs.  Jerry knows that this involves a risk, as all the main contractors in the industry use contracts which expressly exclude the possibility of price variations.  Jerry simply hopes it will be able to renegotiate if prices escalate.

In May 1999, Jerry made a bid for the roofing work on a housing project being undertaken pursuant to a joint venture agreement between Knight Ltd, the developer, and the Lumpford City Council, which owned the land.  Knight employed Moat Ltd as the main contractor on a contract which excluded the possibility of price variation.  Following a fiercely competitive bidding process, Jerry was awarded the joinery sub-contract at a fixed price of £20,000.

In November 1999, halfway through the joinery work, Jerry realized that owing to a sharp rise in the cost of wood, it would inevitably lose money on all its current contracts.  Indeed, the position was such that Jerry saw insolvency as a distinct possibility.  Jerry therefore approached Moat and explained its position.  Moat in turn approached Knight and repeated what Jerry had said, adding that it too would be in financial difficulties if it had to fund further payments itself.  Though Moat could afford to make further payments, it was unwilling to accept the inevitable fall in its profit margins.

Knight disapproves of the growing practice of underbidding followed by renegotiation but was obliged by the terms of the joint venture agreement with Lumpford CC to finish the project by 31st December.  Failure to do so rendered Knight liable to pay a penalty of £2,000 per day.  After a hasty reconsideration, Knight decides that if this deadline was to be met it had no time for a dispute with Moat.  Without consulting its lawyers (who would have advised that the penalty clause was unenforceable), Knight decides to fund the extra payments to Jerry and with Moat’s agreement it writes to Jerry as follows:

‘Following discussion of your difficulties between ourselves and Moat Ltd, it has been decided that you should be paid an extra £5,000 for due completion of the joinery subcontract, which is enclosed.’

Jerry accepts the payment and cashes the cheque.  The work is subsequently completed on time.  Knight has now informed both Jerry and Moat that it intends to seek reimbursement of the £5,000.

Advise the parties.





SEMINAR 6: INEQUALITY & DISADVANTAGE

1) General
V 248-251
[Birks, The Future 43-52]

2) Undue influence
Williams v Bayley (1866) LR 1 HL 200 (B & M 360)
Allcard v Skinner (1887) 36 Ch D 145 (B & M 373)
Re Brocklehurst [1977] 3 WLR 96
National Westminster Bank v Morgan [1985] AC 686 (B & M 379)
BCCI v Aboody [1989] 2 WLR 759
Barclays Bank v O’Brien [1994] 1 AC 180 (B & M 385)
CIBC Mortgages v Pitt [1994] 1 AC 200 (B & M 393)
Crédit Lyonnais Bank Nederland NV v Burch [1997] 1 All ER 144
Barclays Bank v Coleman [2001] QB 20
Royal Bank of Scotland v Etridge (No 2) [2001] 4 All ER 449

V 251-283

P Birks and Chin N Y, ‘On the Nature of Undue Influence’ in J Beatson and D Friedmann (eds) Good Faith and Fault in Contract Law (Oxford, 1995)

3) Personal disadvantage
Fry v Lane (1888) 40 Ch D 312 (B & M 410)
Cresswell v Potter [1978] 1 WLR 255 (B & M 412)
Commercial Bank of Australia v Amadio (1983) 151 CLR 447

4) Circumstantial disadvantage
The Medina (1876) 1 PD 272 (B & M 421)

5) Unconscionable conduct?
V 286-297

D Capper, ‘Undue Influence and Unconscionability: A Rationalization’, (1998) 114 LQR 479

Questions
1) Is actual undue influence distinguishable from duress?

2) What are the characteristics of a relationship which will give rise to a presumption of undue influence?

3) What role does the requirement of ‘manifest disadvantage’ now play in the undue influence doctrine?  Is the current position satisfactory?  How have the courts applied the concept of ‘manifest disadvantage’ in the recent case law?

4) How might a defendant rebut a presumption of undue influence?

5) Do you agree with Birks and Chin that the doctrine of undue influence is ‘plaintiff-sided’ rather than ‘defendant-sided’?  What implications does acceptance of their view have for the law in this area?

6) In what circumstances can a sane plaintiff plead personal disadvantage?  Why might an insane plaintiff prefer the ‘poor and ignorant’ jurisdiction to a plea of incapacity?

7) Could the salvage agreement in The Medina have been set aside for duress?

8) Is it useful to use the concepts of inequality or unconscionability in the identification of a cause of action in unjust enrichment?

Sample essays
1) The discussion of undue influence and the equitable jurisdiction to give relief against unconscionable bargains is found under three different headings in the three leading English textbooks on the law of restitution.  In Birks’s book, it appears under the heading  ‘Inequality’; in Virgo’s book, under the heading ‘Exploitation’; and in Goff and Jones’s book, under the heading ‘Compulsion’.  Which of these headings is the most appropriate, and why? 

2) ‘Since Lord Scarman's decision in National Westminster plc v Morgan [1985] AC 656, the English courts have struggled to produce a satisfactory test to determine whether a transaction has been “manifestly disadvantageous” to a claimant seeking to set it aside on the grounds of undue influence.  Since the “manifest disadvantage” requirement is essentially pointless, this should not surprise us, and it seems a pity that Lord Browne-Wilkinson missed the chance in CIBC Mortgages plc v Pitt [1994] 1 AC 200 to do away with it altogether.’

Discuss.

Sample problem
In January 2000, Kramer, aged 77, becomes a member of a religious sect, the Church of the Holy Ark, whose teachings centre on the belief that all animals are God made flesh.  The Church, a registered charity, instructs its members that it is therefore their duty to do all that they can to promote and safeguard the welfare of animals.  Kramer tells the local representative of the Church of the Holy Ark, George, that he is joining the Church because he has had a number of recent dreams in which suffering animals have spoken to him and pleaded for his help.  He also says that he has had a number of ‘visions’ of suffering animals while walking in the fields near his home.  Kramer explains that he believes that these dreams and visions are signs from God, and that he feels he ought to respond to these signs by giving aid to animals in need.

A little later on Kramer contacts George, and tells him that he would like to give his savings to the Church of the Holy Ark and animal welfare charities.  George says he thinks this is a good idea, but that Kramer should discuss the matter with his family.  Kramer dismisses this advice, saying, ‘I don’t want to get my family involved.  They’ll only try to put me off so they can get their hands on the money themselves.’  Kramer goes on to say that he wants to sort it all out as quickly as possible, because his health is failing.  George then suggests a number of charities that Kramer should bear in mind.  Kramer decides to give £100,000 to the Church itself, and £50,000 each to two other charities, Animal Alert and the Campaign Against the Fur trade.

Kramer asks George to arrange matters through the Church’s solicitor, Jerry.  George replies that he thinks it would be better if Kramer approached his own solicitor, but Kramer refuses, since he fears that if his own solicitor becomes involved, then his family will find out.  George arranges a meeting at which Kramer is to sign documents, drawn up by Jerry, which will give effect to the donations which Kramer wishes to make.  At the meeting, Jerry explains the effect of the documents to Kramer, and recommends that he obtains independent advice before proceeding further.  Kramer ignores this suggestion, and signs the documents.

A week later, Kramer dies.  When Elaine, Kramer’s daughter and the executrix of his estate, finds out about the donations, she is very angry.  She convenes a meeting of the beneficiaries of Kramer’s will and tells them what has happened. ‘Can you believe the barmy old git did such a thing?  I’m determined to get the money back.’

Advise Elaine.






SEMINAR 7: FAILURE OF CONSIDERATION/FRUSTRATION OF CONTRACT

1) Introduction
Fibrosa v Fairbairn Lawson [1948] AC 32, 48 (per Viscount Simonds LC)
Guinness Mahon & Co Ltd v Kensington and Chelsea LBC [1999] QB 215 

V 323-329

2) Requirement of total failure
Goss v Chilcott [1996] 3 WLR 180 (B & M 296)

V 329-344

E McKendrick, ‘Total Failure of Consideration and Counter-Restitution: Two Issues or One?’, Chap 8 in Birks, Laundering (pp 217-231 only)
P Birks, ‘Failure of Consideration’, Chap 4 in F D Rose (ed) Consensus Ad Idem (1996)

3) Frustration of contract
Cutter v Powell (1795) 6 TR 320; 101 ER 573
Appleby v Myers (1867) LR 2 CP 651
Whincup v Hughes (1871) LR 6 CP 78
Fibrosa v Fairbairn Lawson [1943] AC 32
BP Exploration Co v Hunt (No 2) [1979] 1 WLR 783 (B & M 251) - note that there is a summary of Goff J’s analysis in this case appended to this hand-out
Gamerco SA v ICM [1995] 1 WLR 1226 (B & M 263), noted Clark [1996] LMCLQ 170

Law Reform (Frustrated Contracts) Act 1943 (B & M 249)
British Columbia Frustrated Contracts Act 1974 (B & M 265)

V 373-390

*A M Haycraft and D M Waksman, ‘Frustration and Restitution’ [1984] JBL 207
J Beatson, ‘Gap-Filling and Risk Reversal’, Chap 4 in Beatson, Use and Abuse
E McKendrick, ‘Frustration, Restitution and Loss Apportionment’ Chap 6 in Burrows, Essays (B & M 266)

Questions
1) What does ‘failure of consideration’ mean?  Can there be a failure of consideration outside the contractual context?

2) What is the ‘consideration’ for entry into a contract?  Is it the other party’s promise to perform, or the other party’s actual performance?  Why does it matter? 

3) What does ‘total’ failure of consideration mean?  Is the law right to insist on ‘total’ failure? 

4) What were the deficiencies of the law governing the consequences of frustration prior to the passage of the Law Reform (Frustrated Contracts) Act 1943?  To what extent did the 1943 Act modify the existing common law principles?
5) How would the 1943 Act, as interpreted by Goff J in BP v Hunt, have applied to the facts of: (a) Whincup v Hughes; (b) Fibrosa v Fairbairn; (c) Cutter v Powell; (d) Appleby v Myers?

6) What criticisms have been made of Goff J’s interpretation of section 1(3) of the 1943 Act in BP v Hunt?

7) Do you agree with the view of Goff J in BP v Hunt, that the principle underlying the 1943 Act is the reversal of unjust enrichment, as opposed to loss apportionment?  Is further reform desirable? If so, does British Columbia legislation represent an acceptable way forward?

Sample problem
Esther wants to build a summer-house in the grounds of her mansion.  She approaches Rikki, who operates a small construction business.  They agree on the specifications for the summer-house, and the price is fixed at £5,000.  Esther pays Rikki £1,000 in advance, with the balance payable on completion. When the summer-house is almost complete, it is struck by lightning and destroyed in the ensuing fire, and the contract is thereby frustrated.  By the time of the fire, Rikki had spent £2,000 on materials, and had worked on the summer-house for 100 hours.  A reasonable rate of remuneration for a builder of Rikki’s experience is £20 an hour.  

Advise Esther.

The Law Reform (Frustrated Contracts) Act 1943:
Goff J’s approach in BP Exploration Co v Hunt (No 2) [1982] 1 All ER 925

1. Recovery of money: section 1(2)
‘All sums paid or payable under the contract before it is frustrated are recoverable or cease to be payable.  The court may allow D to retain or recover some or all of the money if D incurred expenses before the contract was frustrated in performance of or for the purpose of performance of the contract (up to a maximum of the expenses incurred.’

Goff J says: 

i) No requirement of a total failure of consideration, and money therefore recoverable whether or not consideration has totally failed,
ii) subject to possible allowances for expenses incurred by D, and
iii) D can cross-claim for restitution of non-money benefits under s 1(3).

2. Recovery of non-money benefits: section 1(3)
‘Where D has obtained a valuable non-money benefit before discharge by frustration, as a result of P’s endeavours, p can recover such a sum (not exceeding the value of that benefit to D) as the court thinks just in all the circumstances, in particular:

(a) expenses incurred by D in or for the purpose of performance of the contract, and

(b) the effect, in relation to the benefit, of the circumstances giving rise to the frustration of the contract.’

Goff J says that courts should adopt a two-stage approach: (i) identification and valuation of the benefit (giving upper limit of the possible award to be made); (ii) award of a just sum.

i) Identification and valuation of the benefit
a) Where services were designed to produce an end product, the relevant benefit is the end product, and not the services themselves; but where no end product was envisaged, the relevant benefit is the services themselves.

b) Where there is a benefit, relevant valuation date should be after, and not before, the frustrating event.  Hence, if frustrating event destroys end product, there can be no recovery (see s 1(3)(b)).

c) When taking D’s expenses into account under s 1(3)(a), these should be deducted from the value of the benefit.

ii) Award of a just sum
a) Since the aim of the Act is to prevent the unjust enrichment of D at P’s expense, the relevant just sum is the value, up to the maximum award, of P’s services.  Hence, where the benefit to D is the end-product rather than services themselves, just sum may be less than the maximum award.

b) To calculate the value of P’s services, the court should assess their reasonable value (quantum meruit).

SEMINARS 8 & 9: FAILURE OF CONSIDERATION:
BREACH OF CONTRACT

V 348-360

1) Claims by the innocent party
a) For money
Giles v Edwards (1797) 7 TR 181; 10-1 ER 920 (B & M 198)
Hunt v Silk (1804) 5 East 449; 102 ER 1142 (B & M 199)
Bush v Canfield (1818) 2 Conn 485 (B & M 200)
Rowland v Divall [1923] 2 KB 500 (B & M 203)
Dillon v Baltic Shipping, The Mikhail Lermontov (1993) 176 CLR 344 (B & M 206)

b) For non-monetary benefits
Planché v Colburn (1831) 8 Bing 14; 131 ER 305 (B & M 83)
De Barnardy v Harding (1853) 8 Ex 822; 155 ER 1586 (B & M 219)
Boomer v Muir 24 P 2d 570 (1933) (B & M 219)

# (1112) G E Palmer, ‘The Contract Price as a Limit on Restitution for Defendant’s Breach’ (1959) 20 Ohio State LJ 264

2) Claims by the party in breach
a) For money
Dies v British and International Mining Corp [1939] 1 KB 724 (B & M 231)
Rover International Ltd v Cannon Film Sales ltd [1989] 1 WLR 912 (Proper’s Claim) (B & M 234)
Stocznia Gdanska SA v Latvia Shipping Co [1998] 1 WLR 574, noted J Beatson and G Tolhurst [1998] CLJ 253

b) For non-monetary benefits
Sumpter v Hedges [1898] 1 QB 673 (B & M 239)

Law Commission, Report No 121: Pecuniary Restitution on Breach of Contract (1983), paras 2.37-2.40 (B & M 246)

# (L 1124) S M Waddams, ‘Restitution for the Part Performer’ in Reiter & Swan (eds) Studies in Contract Law

Questions 
1) When, following a breach, is it to the advantage of the innocent party to obtain restitution of benefits conferred rather than damages?

2) How strictly has the requirement that the failure of consideration be total been applied in cases where the innocent party has sought the return of money following discharge for breach?

3) Why has failure of consideration traditionally been confined to claims for the return of money paid?  Can the differential treatment of monetary and non-monetary benefits be justified?



4) Should a quantum meruit claim by an innocent party following discharge of a contract be limited to the contract price agreed for the services performed?  Was the restitutionary award made by the court in Boomer v Muir justified?

5) Is the law governing the recovery of money paid by a contract-breaker consistent with the law governing an innocent party’s claim?

6) Do you agree with the Law Commission’s proposals to give a contract-breaker a restitutionary remedy for his part performance?

Sample essay
“Justice demands that like cases should be treated alike.  Yet the law governing the recovery of benefits conferred pursuant to a contract which is subsequently terminated for breach does not treat like cases alike.” Discuss.

Sample problem
1) Bob agrees to translate a novel by the famous Peruvian writer, Maria Vargas Llosa, for the publishing firm, Fabber & Fabber.  Under the contract, Fabber agree to pay Bob an advance of £30,000, and a royalty of 5% of the net receipts of the translation.  Under the contract, Bob is required to forward to Fabber each of the ten chapters of the book as he completes them.  Fabber pay Bob the £30,000, and he gets down to work.  After he has completed translation of the first five chapters (and passed these on to Fabber), Bob tells them that he is bored with the work, and will not finish the translation.

Bob has spent a total of 2,000 hours on the book when he stops work.  A translator of his ability is able to command a fee of £30 per hour.

Advise the parties.

2) Jenkins owns a large concert hall, which he uses to stage performances of classical music.  In January 2000, Jenkins enters a contract with Moreland, the conductor and business manager of the Manasch Orchestra, under which they agree that Moreland and the orchestra will mount five performances of Beethoven’s First and Second Symphonies in Jenkins’ hall during May 2000, the first concert to be staged on 1st May.  They agree that Moreland and the orchestra should receive a fee of £20,000 for each concert, and that Jenkins should pay them £10,000 in advance.  They also agree that after the first concert, Jenkins will pay them a further £10,000, and that he will then pay them £20,000 after each subsequent concert.

Jenkins accordingly pays Moreland and the orchestra £10,000, and they begin to prepare for the concerts by regularly meeting and practising the pieces of music they are to perform.  They spend two hundred hours practising together, and the hire of their practise rooms costs them £5,000.  Meanwhile, Jenkins spends £10,000 on promoting and advertizing the performances.

Advise the parties in BOTH of the following situations:

(a) On 30th April 2000, Moreland and the members of the orchestra decide that they are bored of Beethoven.  In breach of contract, therefore, Moreland informs Jenkins that they will not put on the concerts after all.

(b) On 1st May 2000, Moreland and the members of the orchestra put on the first concert.  On 2nd May 2000, a telecommunications satellite falls out of the sky and crashes into Jenkins’ concert hall, utterly destroying it.  It will take a minimum of two years to rebuild the hall, and the contract is therefore frustrated.  Jenkins informs Moreland that he does not propose to pay Moreland and the orchestra any more money.




SEMINAR 10: FAILURE OF CONSIDERATION:
NON-CONTRACTUAL TRANSFERS

1) General
V 360-366
Goff & Jones 554-563

2) Failure of an unpromised future event
Chillingworth v Esche [1924] 1 Ch 97
Re Ames’ Settlement [1946] Ch 217
Guardian Ocean Cargoes Ltd v Banco do Brasil SA [1992] 2 Lloyd’s Rep 68, varied [1994] 2 Lloyd’s Rep 152

3) Anticipated contracts which do not materialize
Jennings and Chapman Ltd v Woodman, Matthews & Co [1952] 2 TLR 409
Brewer Street Investments v Barclays Woollen Co [1954] 1 QB 429
William Lacey (Hounslow) Ltd v Davis [1957] 1 WLR 932 (B & M 269)
# (L 1114) Sabemo Pty Ltd v North Sydney MC [1977] 2 NSWLR 880
Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387 (Mason CJ and Brennan J only)
Regalian Properties plc v London Docklands Development Corp [1995] 1 WLR 212 (B & M 274), noted E McKendrick [1995] RLR 100

J Beatson, ‘Benefit, Reliance, and the Structure of Unjust Enrichment’, Chap 2 in Beatson, Use and Abuse
E McKendrick, ‘Work Done in Anticipation of a Contract Which Does Not Materialize’, Chap 11 in Cornish, Essays

4) Incomplete contracts
Way v Latilla [1937] 3 All ER 759
British Steel Corp v Cleveland Bridge Ltd [1984] 1 All ER 504 (B & M 272)

E McKendrick, ‘The Battle of the Forms and the Law of Restitution’ (1988) 8 OJLS 197

Questions
1) ‘The phrase “failure of consideration” is one which in its terminology presupposes that there has at some stage been a valid contract which has been partially performed by one party’ (per Hobhouse J in Westdeutsche).  Discuss.

2) For each of the cases listed under headings 3 and 4, consider 
(a) whether the actions of the plaintiff enriched the defendant; 
(b) what, if any, unjust factors might be relied on by the plaintiff to substantiate a restitutionary claim;
(c) whether the plaintiff could have sought damages for breach of contract or sought to establish a promissory estoppel claim (assume, for these purposes, that promissory estoppel can operate as a cause of action); and
(d) if the plaintiff could have successfully invoked contract or estoppel, what would the appropriate remedies have been?

Sample essay 
‘We should not permit an over-inclusive concept of unjust enrichment to marginalize [reliance].’ (Beatson).  Discuss. 
Sample problem
Microserfs Ltd is a computer systems and management company.  In 1995, the directors of the  company, Susan and Bug, decided to bid for a contract to supply the Ministry of Defence with a system for the computerized payment of wages to its employees throughout the United Kingdom.  They foresaw that they would need to employ a public relations firm to assist them in promoting this bid, and so they set up a meeting with Tyler, the director of a public relations company, Shampoo Planet Ltd.

At the meeting, the three of them got on very well together, and after outlining the type of work that they wanted done, Susan and Bug said to Tyler that if the bid were successful, Microserfs Ltd would be interested in negotiating a contract with Shampoo Planet Ltd for the provision of further public relations services in connection with the wages project.  Tyler was very excited by this prospect, since he foresaw that it could mean a much larger contract for his company.  He therefore suggested that Shampoo Planet Ltd should do the PR work for the bid free of charge, on the understanding that Microserfs Ltd would be willing to negotiate the larger contract with Shampoo Planet Ltd in the event that the bid was successful.  Susan and Bug assured Tyler that Microserfs Ltd would certainly be willing to do this.

Over the next eighteen months, Shampoo Planet Ltd did PR work in connection with the bid which was worth £50,000 at market rates.  At the end of this period, however, the Microserfs Ltd bid was rejected by the Ministry of Defence, and Susan and Bug have now told Tyler that they see no reason why Microserfs Ltd should pay Shampoo Planet Ltd for the work it did.

Advise Shampoo Planet Ltd.



SEMINAR 11: EMERGENCIES

Jenkins v Tucker (1788) 1 H Bl 90; 126 ER 55 (B & M 480)
Nicholson v Chapman (1793) 2 H Bl 254; 126 ER 536
      	Great Northern Railway v Swaffield (1874) LR 9 Ex 132 (B & M 500)
      	Falcke v Scottish Imperial Insurance Co (1886) 34 ChD 234 (B & M 477)
      	Re Rhodes (1890) 44 ChD 94 (B & M 498)
      	Matheson v Smiley [1932] 2 DLR 787 (B & M 502)
	The Goring [1988] AC 831 (B & M 486)
Re F (Mental Patient: Sterilisation) [1990] 2 AC 1, 75-76 (per Lord Goff) (B & M 492)
	Foster v Spencer [1996] 2 All ER 672
# Surrey Breakdown Ltd v Knight [1999] RTR 84
Mollgaard v Accident Rehabilitation and Compensation Insurance Corp [1999] 3 NZLR 735, 742-3 (Hammond J)

Public Health (Control of Disease) Act 1984, s 46
Road Traffic Act 1988, ss 158 and 159

V 300-322

[J Dawson, ‘Negotiorum Gestio: The Altruistic Intermeddler’, (1961) 74 Harvard LR 817, 1013]
* F D Rose, ‘Restitution For the Rescuer’ (1989) 9 OJLS 167
[G Muir, ‘Unjust Sacrifice and the Officious Intervener’, Chap in Finn, Essays]
F D Rose, ‘General Average as Restitution’ (1997) 113 LQR 569

Questions
1) Why has the common law not adopted the civil law doctrine of negotiorum gestio?

2) What is meant by the phrase ‘officious intervener’?

3) Consider the cases listed above.  Do the cases where recovery was allowed disclose a common principle?

4) Where recovery is permitted in these types of case, what is the unjust factor?

5) ‘The only reward of virtue is virtue’ (Emerson).  Should the fact that a plaintiff acted under moral compulsion be a ground for restitution?

6) Is negotiorum gestio a restitutionary doctrine?

Sample problem
Frasier and Niles were left three oil paintings in their mother's will, representing the Three Graces.  Under the terms of the will, Frasier was to get the painting of Aglœa, whilst the paintings of Thalia and Euphrosyne were to go to Niles.  However, since the paintings were conceived as a set and they didn't want to break them up, Frasier and Niles agreed that they should all hang in Frasier's sitting room.


One day, a fire unfortunately broke out in Frasier's apartment, and by the time it was extinguished all the paintings were badly smoke damaged.  Frasier therefore rang up Roz, a restorer, and arranged for her to take them away and repair them.  He explained that the paintings of Aglœa and Thalia belonged to him, and that the painting of Euphrosyne belonged to Niles, who couldn't be reached for the next few weeks as he was away on a trip in China.  ‘But I'm sure Niles would want his painting repaired as well,’ said Frasier. ‘I'll pay for Euphrosyne along with the others, and get the money back from him when he comes home.’  Roz explained that she would normally charge £5,000 per picture, but since she was doing all three she'd do them at a special discount rate for £12,000 all in.  Frasier was delighted by this and agreed with Roz that she should do the work at this price.

By the time Niles came back, Roz had finished and Frasier had paid her.  As a result of her work, the market value of the paintings had risen from nothing to £15,000 each.  But even so, Niles was not pleased.  ‘I applaud your generous impulse, Frasier,’ he said, ‘and I dare say you would have arranged for Roz to restore all three paintings even if you hadn’t forgotten that Thalia is mine as well as Euphrosyne.  But I’ve never liked them much anyhow, and I don’t have £8,000 to spare.  I'm sorry, Frasier, but I'm not going to pay you back.’

Advise Frasier whether he can recover the cost of restoring the paintings of Thalia and Euphrosyne from Niles.




SEMINAR 12: INCAPACITY AND ULTRA VIRES PUBLIC DEMANDS

1) Incapacity
Valentini v Canali (1889) 24 QBD 166 (B & M 526)
Brougham v Dwyer (1913) 108 LT 504 (B & M 539)
Steinberg v Scala (Leeds) Ltd [1923] 2 Ch 452 (B & M 527)
Auckland Harbour Board v R [1924] AC 318 (B & M 541)
Pearce v Brain [1929] 2 KB 310 (B & M 528)
Commonwealth of Australia v Burns [1971] VR 825 (B & M 540)
International Sales & Agencies Ltd v Marcus [1982] 3 All ER 551, 560 (per Lawson J)
Hart v O’Connor [1985] AC 1000 (B & M 530)

Companies Act 1985 s 35 (as amended by Companies Act 1989 s 108) (B & M 538)

V 409-421

E O’Dell, ‘Incapacity’, Chap 5 in Birks and Rose, Swaps

2) Ultra vires public demands
Woolwich Equitable Building Society v IRC [1993] 1 AC 70 (B & M 546)
British Steel plc v Customs & Excise Commissioners [1997] 2 All ER 366
R v Barnet Magistrates’ Court, ex parte Cantor [1999] 1 WLR 334
Agodzo v Bristol CC [1999] 1 WLR 1971
Waikato regional Airport Ltd v A-G [2001] 2 NZLR 670, 709-714

Law Commission, Restitution: Mistakes of Law and Ultra Vires Public Authority Receipts and Payments, Law Com No 227 (1994), paras 16.15-16.17

V 422-441

Questions
1) Should incapacity be characterized as a ground of restitution which turns on the vitiation of a claimant’s intention to benefit a defendant, or is it policy-based?

2) What do we mean when we say that a company has an intention?  Or a governmental body?  Or a six-year old human being?  Or an adult human being suffering from a mental illness?

3) What policy goals underlie the ultra vires rules in (a) company law, and (b) public law?  How can the law of restitution give effect to these goals?

4) ‘Subject to a minor giving counter-restitution, she should be entitled to recover benefits conferred under an invalid contract without having to show that the other party’s failure of performance was total.  To the extent that the present law is otherwise, it is unsatisfactory.’  Discuss.

5) There is no requirement that a minor must show that the party on whom she has conferred a benefit knew of her incapacity before a restitutionary claim will lie.  Why, then, should a claimant have to show this before he can recover benefits conferred under a contract entered into whilst he was insane or intoxicated?
6) The English Government pays £5 million subsidy to Cornish fishermen, to enable them to keep prices low and drive Spanish competitors out of the English market.  This payment is held by the ECJ to contravene the rules on free competition within the EU, and the English Government is ordered to recover its payments.  Can the English Government bring a restitutionary action against the Cornish fishermen?

7) What principle underpins the House of Lords’ decision in Woolwich?

8) What procedural complications may be encountered by a claimant seeking to recover money from a public authority?

9) Should the courts take into account the risk of serious disruption to the public finances when deciding whether a restitutionary claim to recover money from the government should lie?



SEMINAR 13: SECONDARY LIABILITY

Exall v Partridge (1799) 8 TR 308; 101 ER 1405
      	Moule v Garrett (1872) LR 7 Ex 101
Edmunds v Wallingford (1885) 14 QBD 811
      	Gebhardt v Saunders [1892] 2 QB 452
Bonner v Tottenham & Edmonton Permanent Benefit BS [1899] 1 QB 161
      	Brook's Wharf and Bull Wharf Ltd v Goodman Bros [1937] 1 KB 534
Metropolitan Police District Receiver v Croydon Corp  [1957] 2 QB 154
      	Owen v Tate [1976] QB 402
The Esso Bernicia [1989] AC 643
[Elf Enterprise (Caledonia) Ltd v London Bridge Engineering Ltd [2000] SLT 1123, noted C Mitchell (2001) Edinburgh LR 186]
						
Bills of Exchange Act 1882, s 59(2)
Mercantile Law Amendment Act 1856, s 5 
Marine Insurance Act 1906 ss 32 and 80
Civil Liability (Contribution) Act 1978

V 223-245
B & M Chap 8

[C Mitchell, ‘The Civil Liability (Contribution) Act 1978', [1997] RLR 27]
* C Mitchell, ‘Distributing the Burden of Alternative Co-Extensive Liabilities: Some Banking Cases Considered’ Chap 2 in Rose, Banking

Questions

1) What’s wrong with ‘legal compulsion’ as the title for V Chap 9, part 4, and B & M Chap 8?

2) The term ‘secondary liability’ has been used in the context of civil obligations in several different senses.  What are they, and which are we most interested in for present purposes?

3) When does the legally compelled performance of another’s liability discharge the liability?

4) Why is it essential for claimants to know the answer to Q3?

5) Why couldn’t the plaintiff in Bonner v Tottenham & Edmonton Permanent Benefit BS recover?

6) A plaintiff might be liable to pay a defendant’s obligation to a third party because he has agreed with the defendant to expose himself to liability for it (eg by agreeing to act as the defendant’s surety).  Alternatively, he might be deemed at law to be liable for a defendant’s obligation even though he has never agreed to this.  Under what circumstances might the latter situation arise?

7) Should a plaintiff who has contracted to expose himself to liability for another’s obligation be treated in the same way as one who is deemed to be liable for it by law?  Should he be subrogated to the third party’s securities over the defendant’s property if he has not previously contracted for this?
8) Should a plaintiff who has voluntarily exposed himself to liability for a defendant’s obligation be entitled to recover a payment made pursuant to that secondary liability?  If he cannot recover directly in an action for money paid, should he be entitled to recover via a subrogated action instead?

9) Was Esso a volunteer in The Esso Bernicia?

10) Do the courts apply sensible criteria in deciding how much defendants in contribution claims should have to pay?




SEMINAR 14: RESTITUTION FOR WRONGS I 
BREACH OF CONTRACT

City of New Orleans v Fireman’s Charitable Assocn 9 So 486 (1891) (B & M 626)
[Wrotham Park Estate Co Ltd v Parkside Homes [1974] 1 WLR 798 (B & M 607)]
[Tito v Waddell (No 2) [1977] Ch 106, at 335-336 (per Megarry V-C)]
[Surrey CC v Bredero Homes [1993] 1 WLR 1361 (B & M 611), noted O’Dair [1993] RLR 31]
[Jaggard v Sawyer [1995] 1 WLR 269 (B & M 619)]
Adras Building Material Ltd v Harlow & Jones GmbH (1988) [1995] RLR 235, noted D Friedmann (1988) 104 LQR 383
Ruxley Electronics v Forsyth [1995] 3 WLR 118
Attorney-General v Blake * [1998] 3 WLR 741, noted M Chen-Wishart (1998) 114 LQR 363; affirmed * [2001] AC 28
Nottingham University v Fishel [2000] IRLR 471
Esso Petroleum v Niad CA 22 Nov 2001

V 498-517

# (L 1116) L D Smith, ‘Disgorgement of the Profits of Breach of Contract: Property, Contract, and Efficient Breach’ (1995) 24 Can Bus LJ 121
*W Goodhart, ‘Restitutionary Damages for Breach of Contract’ [1995] RLR 3
* C Mitchell, ‘Remedial Inadequacy in Contract and the Role of Restitutionary Damages’ (1999) 15 JCL 133

Questions
1) What distinguishes a claim for restitutionary damages for breach of contract from a claim for recovery of money paid which follows termination for breach?

2) What approach have the courts traditionally taken to claims for restitutionary damages for breach of contract?  Are there any exceptions to the general rule? 

3) What are the arguments for the wider availability of restitutionary damages for breach of contract?  What are the arguments against?

4) What is the theory of ‘efficient breach’ of contract?  Do you agree that to award restitutionary damages for breach of contract is undesirable because ‘inefficient’?

5) Is there a general test which should be applied to determine whether restitutionary damages are available for breach of contract?  If so, what is it?

6) What are the arguments for and against the availability of restitutionary damages in the following types of case? 
a) breach by an employee of a contract for personal services; 
b) breach of a sale of goods contract by selling the goods to a third party for a higher price;
c) breach of a contract to provide services by failure to provide the full extent of the services contracted for; 
d) breach by doing the very thing that you contracted not to do, and thereby making a profit
Sample essay 
‘If one accepts that restitutionary damages for breach of contract should be awarded in some circumstances, it then becomes very difficult to explain why they should not be awarded in every case where a contract-breaker has derived a profit from her wrong.’

Discuss.


Sample problem
Inspired by the film ‘Eat the Peach’, Kieran decides to create a motorcycle ‘Wall of Death’ in Ballygobackways, the small town in Northern Ireland where he lives.  Kieran signs a contract with a firm of builders, Murphees, in which Murphees agree to construct the Wall of Death on Kieran’s land.  The contract specifies that Murphees are to use bricks produced by Green Ltd.  Kieran’s reason for inserting this clause is that he is keen to support Catholic-owned businesses like Green Ltd.  In breach of contract, Murphees use bricks produced by another (Protestant-owned) firm, Orange Ltd.  Although Orange’s bricks are of the same quality as Green’s, Murphees have a discount deal with Orange’s, and so Murphees save £1000 by using their bricks. 

Kieran also signs a contract with Sean, a speedway star.  Under the contract, Sean agrees to ride motorbikes on the ‘Wall of Death’ for six months.  He is to be paid £30,000.  Shortly after the contract is signed, Sean tells Kieran that he will not be able to work for him after all, since he has accepted a job with Conor, who is setting up a rival ‘Wall of Death’ in a nearby town.  Conor has agreed to pay Kieran £40,000 for six month’s work.  Kieran then signs up another speedway star, of similar ability and renown, on the terms he had agreed with Sean.  

Kieran visits a local motorbike dealer, Bike-u-Like, where he agrees to buy a Kawasaki 2000 for £15,000.  The next day Conor turns up at Bike-u-Like, and offers £20,000 for the Kawasaki.  Bike-u-Like sell it to Conor, who drives off on the bike.  When he hears what has happened, Kieran approaches another dealer, who sell him an identical bike for £15,000.

Finally, local church leaders are unhappy at the prospect of the two Walls of Death opening on Sundays.  Kieran and Conor therefore sign an agreement in which they promise each other that they will not operate on Sundays.  On a Sunday in the height of the tourist season, Conor opens his Wall of Death.  The audience receipts for the day are £2000.  

Advise Kieran.


SEMINAR 15: RESTITUTION FOR WRONGS II 
TORTS

* Phillips v Homfray (No 1) (1871) LR 6 Ch App 770
* Phillips v Homfray (No 2) (1883) 24 ChD 439 (B & M 582)
    	United Australia Ltd v Barclays Bank Ltd [1941] AC 1 (B & M 575)
        	Penarth Dock Engineering Co v Pounds [1963] 1 Lloyd's Rep 359 (B & M 588)
      	Bracewell v Appleby [1975] Ch 408 (B & M 589)
      	Universe Tankships of Monrovia v ITWF [1983] 1 AC 366 (B & M 336)
      	Stoke-on-Trent City Council v W & J Wass Ltd [1988] 1 WLR 1406 (B & M 594)
      	Ministry of Defence v Ashman [1993] 2 EGLR 102 (B & M 598)
Halifax Building Society v Thomas [1996] Ch 217 (B & M 604), noted C Mitchell [1996] LMCLQ 314

Law Commission, Aggravated, Exemplary and Restitutionary Damages (LCCP No 132) (1993), paras 7.1-7.22

V 473-497

* W Swadling, ‘The Myth of Phillips v Homfray’ in Swadling and Jones, Search

Questions
1) How many different avenues to restitution are brought together in the term ‘waiver of tort’?  

2) In the opinion of the House of Lords in United Australia Ltd v Barclays Bank Ltd, what had been the nature of the plaintiff's first action, the bringing of which, though they had abandoned it, was now said to have barred their second claim?

3) What was decided in Phillips v Homfray?

4) Is it possible to say what torts give rise to restitutionary, and not solely compensatory, awards?  

Sample problem
For many years Alice used to make money by showing tourists round a cave, the entrance to which was in a cliff on her land in Cornwall.  The cave stretched nearly a quarter of a mile from its mouth and in its furthest reaches were some of its most magnificent sights, stalagmites and stalactites which sparkled in the lights which Alice had installed.  These furthest reaches were actually in Brian’s land and, because the cave twisted and turned, could not be seen from Alice’s part.  Alice never realized that the attractions were not on her land, although if she had done so, she would have behaved no differently since, so far as she knew, there was no access to the cave from Brian’s land.

Alice made many thousands of pounds in this way until one day a landslip blocked the entrance.  Years later a geologist discovered a new opening on Brian’s land, and the cave was reopened from Brian’s side and at his expense.  Brian, now knowing all the facts, claims Alice’s profits.

Advise Alice.  How would it affect your answer if Brian’s claim, insofar as it lay in tort, were now indisputably barred by the Limitation Act?
SEMINAR 16: RESTITUTION FOR WRONGS III
EQUITABLE WRONGS

Slazenger v Spalding & Bros [1910] 1 Ch 257
Spalding v Gamage (1915) 84 LJ Ch 449
Cook v Deeks [1916] 1 AC 554
Seager v Copydex (No 2) [1969] 1 WLR 809 (B & M 654)
Regal (Hastings) Ltd v Gulliver [1942] 1 All ER 378 (B & M 628)
      	      	Boardman v Phipps [1967] 2 AC 46 (B & M 633)
Colbeam Palmer v Stock Affiliates Pty Ltd (1968) 122 CLR 25
My Kinda Town v Soll [1982] FSR 147 (reversed on liability [1983] RPC 407)
A-G v Guardian Newspapers (No 2) [1990] 1 AC 109 (B & M 649)
A-G for Hong Kong v Reid [1994] AC 324 (B & M 643)
Cadbury Schweppes Inc v FBI Foods Ltd (1999)167 DLR (4th) 577
Prince Jefri Bolkiah  v KPMG (a firm) [1999] 2 AC 222
A-G v Blake [1998] 3 WLR 741, affirmed [2001] 1 AC 268
Fyffes Group Ltd v Templeman [2000] 2 Lloyd’s Rep 643, noted C Mitchell (2001) 117 LQR 207

V 518-549

      	Patents Act 1977, ss 61 and 62
Copyright, Designs and Patents Act 1988 ss 96(2) and 229(2)

Questions
1) What does ‘fiduciary’ mean?

2) How long do fiduciary relationships last?

3) What liabilities can be incurred by wrongdoing fiduciaries, and those who assist in their breaches?

4) Where a defendant fiduciary has laid out skill, labour and money in acquiring a gain in breach of duty to which a plaintiff now claims to be entitled, will the plaintiff always have to make counter-restitution to him in respect of that outlay?

5) Is the duty of confidence a fiduciary duty?

6) When can a claimant recover the profits made from a breach of confidence (a) by his immediate confidant, and (b) by a third party?

7) When must those who infringe other people’s intellectual property rights disgorge their profits?


Sample problem
Following her sensational marriage to Prince Charming, Princess Cinderella has become the subject of extraordinary public interest, whipped up by unscrupulous press magnates with a view to boosting the circulation of their newspapers.  Jack, a footman employed by the royal couple, decides to turn this fact to his advantage.  One evening he secretes himself in the Princess’ private gymnasium in the palace gardens, ignoring several prominently displayed signs bearing the words ‘Private.  Absolutely No Admittance to Palace Personnel.’  He takes a series of photographs of the Princess doing her workout routine with her personal trainer.  He subsequently sells these for £20,000 to the editor of the Nursery Times, who publishes them across four centre pages under the headline ‘Slimline Cindy’s Secret Sessions’.

Advise the Princess whether she might sustain a claim to the profits made by (a) Jack and (b) the Nursery Times (ignoring the possibility that she might win an award of exemplary damages).



SEMINAR 17: DEFENCES I

1) Change of position
Baylis v Bishop of London [1913] 1 Ch 217 
Auckland Harbour Board v R [1924] AC 318, 326-7 (per Viscount Haldane) 
Ministry of Health v Simpson [1951] AC 251, 276 (per Lord Simonds)
Saronic v Liberia Huron [1979] 1 Lloyd’s Rep 341, 365 (per Mocatta J)
# Streiner v Bank Leumi (UK) plc, unrep, QBD, 31 Oct 1985
Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548, 578-583 (per Lord Goff) (B & M 35-38)
RBC Dominion Securities Inc v Dawson (1994) 111 DLR (4th) 230
South Tyneside MBC v Svenska International plc [1995] 1 All ER 545, 566 (per Clarke J) (B & M 802)
Boscawen v Bajwa [1996] 1 WLR 328, 340-341 (per Millett LJ) (B & M 746)
National Bank of NZ Ltd v Waitiki International Processing (NI) Ltd [1999] 2 NZLR 211
Philip Collins Ltd v Davis [2000] 3 All ER 808
Waikato Regional Airport Ltd v A-G [2001] 2 NZLR 670, 714-5 (Wild J)
Dextra Bank & Trust Co Ltd v Bank of Jamaica PC 26 Nov 2001

NZ Judicature Act 1908, s 94B (B & M 804)

V 709-725

P Birks, ‘The English Recognition of Unjust Enrichment’ [1991] LMCLQ 473, 487-90 (B & M 808)
R Nolan, ‘Change of Position’, Chap 6 in Birks, Laundering
[P Birks, ‘Change of Position and Surviving Enrichment’ in Swadling, Limits (B & M 811)]

Questions
1) Should any of the following facts affect a defendant’s entitlement to invoke the defence of change of position?
a) She incurred expenditure in reliance on her receipt of the benefit claimed by the plaintiff before receipt of the benefit.
b) She received the benefit in circumstances which render her liable for prosecution for a criminal offence.
c) She received the benefit in circumstances which make her behaviour appear morally shabby without rendering her liable to criminal prosecution - as eg where she has subjected the plaintiff to duress or undue influence.
d) At the time when she received the benefit she consciously decided not to ask whether there was any reason why the plaintiff might be entitled to restitution.
e) She received the benefit in circumstances where it would have been reasonable of her to have known of the facts entitling the plaintiff to restitution.

2) Nasser pays Oprah £10,000 under a mistake which is sufficient to establish a prima facie restitutionary claim.  How much should Nasser get in the following situations?
a) At the time of the payment Oprah had an overdraft in her bank account of £5,000.  She paid the money into the account, clearing the overdraft.  The balance remains in the account.
b) After receiving the payment, Oprah paid her father the £10,000 she had owed him for five years with the words ‘I know you’ll never get round to asking me for your money back, so here it is you old sweetheart’.  Her father is a millionaire and loves her dearly.
c) After receiving the money Oprah makes a gift of £5,000 to Save the Children, and a gift of £5,000 to a neo-Nazi group.
d) After receiving the money Oprah spends the whole £10,000 on a car now worth £5,000.
e) After receiving the money Oprah meets a nice man at a bus stop who persuades her to spend it on a magic cloak of invisibility he happens to have in his bag.  When she gets home it transpires that the cloak does not work and is worth nothing.

SEMINAR 18: DEFENCES II

2) Estoppel
Skyring v Greenwood (1825) 4 B & C 281; 107 ER 1064 (B & M 799)
Holt v Markham [1923] 1 KB 504
      	Avon CC v Howlett [1983] 1 WLR 605 (B & M 793)
Scottish Equitable plc v Derby [2001] 3 All ER 818
National Westminster Bank plc v Somer [2002] 1 All ER 198

V 694-704

3) Counter-restitution impossible
Clarke v Dickson (1858) EB & B 148 (B & M 823)
     	Erlanger v New Sombrero Phosphate Co (1878) 3 App Cas 1218 (B & M 824)
Spence v Crawford [1939] 3 All ER 271 (B & M 827)
      	O'Sullivan v Management Agency and Music Ltd [1985] QB 428 (B & M 830)
      	      	Guinness plc v Saunders [1990] 2 AC 663, 697-698 (per Lord Goff) (B & M 835)

V 690-693

P Birks, ‘Restitution without Counter-Restitution’, [1990] LMCLQ 330

4) Passing on
Air Canada v British Columbia (1989) 59 DLR (4th) 161, 193 (per La Forest J)
Commissioner of State Revenue (Victoria) v Royal Insurance (Australia) Ltd (1994) 182 CLR 51, 69-79 (per Mason CJ) (B & M 855)
Kleinwort Benson Ltd v Birmingham CC [1996] 4 All ER 733 (B & M 847)
Marks & Spencer Ltd v Customs & Excise Commissioners [1999] STC 205

Value Added Tax Act 1994, s 80(3)

V 733-739

F D Rose, ‘Passing On’, Chap 10 in Birks, Laundering

Questions
1) Is estoppel a defence which goes to the question whether the defendant is enriched, or does it go to the question whether his enrichment is unjust, by preventing the plaintiff from going back on his representation once it has been acted on by the defendant?

2) Now that change of position has been recognized as a defence to restitutionary claims, does estoppel have any role to play in the restitutionary arena?



3) ‘It is, strictly speaking, a nonsense to talk of restitution being impossible, given that, assuming solvency, it is always possible for the plaintiff to pay the defendant a sum of money for the value of the benefit received’ (Burrows, The Law of Restitution p 134).  Why, then, have the common law courts insisted on precise restitution of the benefit conferred by a defendant before a restitutionary claim will lie against him?

4) Have the courts done any better in equity?

5) Where does the decision in O'Sullivan v Management Agency and Music Ltd leave the counter-restitution impossible bar?

6) Why was Mr Ward’s quantum meruit claim in Guinness v Saunders unsuccessful?

7) Is there a defence of passing on in English law?  Should there be?

SEMINAR 19: DEFENCES III

5) Illegality
Oom v Bruce (1810) 12 East 225; 104 ER 87 (B & M 858)
      	      	Parkinson v College of Ambulance Ltd [1925] 2 KB 1 (B & M 861)
            	    	Re Cavalier Insurance Co [1989] 2 Lloyds Rep 430 (B & M 862)
      	Tinsley v Milligan [1994] AC 340 (B & M 868)
Tribe v Tribe [1996] Ch 107 (B & M 876)
Mohammed v Alaga & Co (a firm) [1998] 2 All ER 720
Awwad v Geraghty [2001] QB 569

V 740-756

6) Incapacity
      	      	Re Phoenix Life Assurance Company (1862) 2 J & H 441; 70 ER 1131 (B & M 901)
Cowern v Nield [1912] 2 KB 419 (B & M 893)
      	Stocks v Wilson [1913] 2 KB 235 (B & M 894)
      	R Leslie Ltd v Sheill [1914] 3 KB 607; ( & M 895)
      	Sinclair v Brougham [1914] AC 39 (B & M 5)
Westdeutsche Landesbank Girozentrale v Islington LBC [1996] 2 WLR 802 (B & M 39)

Companies Act 1985 s 35 (as amended by Companies Act 1989 s 108) (B & M 900)
Minors' Contracts Act 1987, s 3 (B & M 898)

V 757-766

7) Statutory policy
Pavey and Matthews Pty Ltd v Paul (1987) 162 CLR 221

Questions
1) Explain the operation in the law of restitution of the maxim ‘In pari delicto potior est conditio defendentis’ (Where both parties are equally involved in wrongdoing, the situation of the defendant is the stronger). 

2) Are different issues presented when a claimant rather than a defendant seeks to rely on evidence of illegality?

3) Should infancy be a defence to a restitutionary claim?

4) Was the House of Lords right to think in Sinclair v Brougham that allowing the ultra vires depositors an action for money had and received would have offended the policy bar against recovery on their contract with the building society?

5) How did the High Court of Australia deal with a similar issue in Pavey?



SEMINAR 20: REVISION CLASS

1) Assume that in 1990 Parliament enacts a statute under which importers of liquid petroleum gas into the United Kingdom are obliged to pay the Customs & Excise Commissioners a special import duty.  This is in part a protectionist measure intended to bolster sales of North Sea gas. The duty payable is accordingly calculated by reference to a sliding scale, under which an importer is liable to pay a special duty of 15p on each litre of gas imported up to a total annual value of £20 million, and 20p per litre on any further gas imported.  Unfortunately, the wording of the statute fails to make it clear whether the special duty payments themselves should be taken into account for the purposes of calculating when the threshold for the higher rate has been reached.  However, the Commissioners adopt as their working practice the rule that they should be, with the result that the higher rate effectively becomes payable after gas with a net value of around £17.4 million has been imported each year.

In 1992, Eggo plc, a company which imports substantial amounts of liquid gas into the UK each year, commences a legal action to challenge the validity of this practice.  However, it loses its case in the High Court, and although it is given leave to appeal it takes the matter no further because it is taken over by another company, which decides to let the action drop.

In 1994, Amexaco plc decides to start importing liquid gas into the UK.  After its first year of trading, it receives a tax bill for the special import duty which is higher than its directors were expecting.  They consult their accountants who correctly inform them of the High Court decision affirming the validity of the Customs & Excise Commissioners' method of calculating the duty payable.  The directors are surprised to learn of this decision, but conclude that it doesn't really matter because they can always pass the extra cost on to their customers.

In 1999, Scallop plc, another company which imports liquid gas into the UK, wins permission to challenge the Commissioners' method of calculating the special duty in the Court of Appeal, where it is held that the previous High Court decision on the point should be overruled, that the Commissioners' interpretation of the statute is incorrect, and that the correct interpretation to be placed on the statutory wording is that the duty payments should not themselves be taken into account for the purposes of calculating when the higher rate threshold has been reached.

Advise Amexaco whether it can now recover the excess duty it has paid over the past five years.


2) Vanessa, who lives alone, is seriously injured in a road accident, and taken to hospital.  She lapses into a coma, and is unable to communicate with anybody. When her neighbour, Oprah, hears what has happened, she is concerned about the welfare of Vanessa’s dog, Springer.  Using a spare key which Vanessa gave her ‘for emergencies’, Oprah enters Vanessa’s house, where she finds Springer, who is very upset after two days without food and exercise.  Vanessa takes Springer back to her own house, and gives him some dog food.  Oprah continues to feed Springer regularly, and includes some choice cuts of steak because he is missing Vanessa, and Oprah feels sorry for him.  Oprah also takes Springer for a thirty minute walk every day.  Both enjoy the exercise.


Four weeks later, Springer becomes very ill, and Oprah takes him to the vet, who says that Springer appears to have a blood clot on the brain.  The vet operates, but to no avail, and Springer dies soon afterwards.  A week later, Vanessa regains consciousness.  Oprah goes to visit her and tells her what has happened.  Oprah asks Vanessa if she will reimburse her for the cost of the dog food and the steaks, and the vet’s fees.  She also asks her for payment, at the rate of £10 an hour, for walking Springer.  Vanessa replies that she will not give Oprah a penny.

Advise Oprah.    

 
3) Bond is a former civil servant who has amassed a large fortune since his retirement through his activities as a professional gambler.  To celebrate his birthday, he generously decides to make a present of £20,000 each to three old friends, Blofeld, Drax, and Scaramanga.  He therefore sends each of them a cheque for this sum.

The following week he sends each of them another cheque for the same sum, having forgotten that he has paid them all already.  When his second cheque arrives, Scaramanga is delighted by this further display of generosity, and it never occurs to him that Bond might not have meant to send him another cheque.  He decides to use the money to buy a special treat for himself, and commissions an armourer to make him a golden Luger pistol with his initials on it.  Although the armourer charges him £20,000 for making this object, its market value would only be £5,000 if he ever tried to sell it, but he doesn’t care about that because it’s just what he wants.

When Drax’s second cheque arrives, the thought does cross his mind that Bond might have made a mistake, and so he calls him up on the telephone.  ‘It’s very nice of you to send this money’, he says, ‘and obviously I’m grateful, but when we had dinner with Blofeld at the club the other day, I thought that you said you were going to give us £20,000.’  Bond misunderstands him, and replies, ‘Yes, and it’s all yours to keep with my compliments, old boy.’  Not wishing to seem ungrateful, but not entirely sure that Bond has grasped his point, Drax rings off.  He decides to pay the second cheque into his StaySafe building society account, so that he can easily get the money out again and give it back if it turns out that he wasn’t meant to have it after all.  However, the very next day after he does this the StaySafe building society quite unexpectedly crashes and all of its investors lose all of their money.

When his second cheque turns up, Blofeld also recalls his conversation with Drax and Bond at the club, and realizes that Bond must have made a mistake.  He decides to say nothing and to spend the money before Bond can ask for it back.  He manages to spend the whole lot in a weekend by chartering a Lear jet to fly him to Barcelona to watch the bull fights and stay at the Hotel Splendido.

Bond has now received his bank statement and realized his error.

Advise him.
