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RESERVED JUDGMENT OF HON. JUSTICE FRENCH

[1] This is an appeal against a decision of the District Court concerning a

residential property owned by the respondents and situated at 65 Merrin Street,

Christchurch.

[2]  At the time of the District Court hearing, the appellant was in occupation of

the property and was seeking an order entitling her to continue to reside in the

property for the rest of her life or, failing that, a monetary remedy.  The respondents

brought a counterclaim for unpaid rent.  In his reserved decision, the Judge

dismissed the appellant’s claim and gave judgment for the respondents on their

counterclaim.  He also ordered the appellant to vacate the property within 30 days.

The appellant has since left.

[3] The appellant is the mother of the respondent, Raymond McEvoy.  The

District Court Judge found that in May or June of 1998, the appellant moved into the



property with Raymond’s consent, following what the Judge described in the

judgment as an “indication” from Raymond she could reside there for the rest of her

life.  The appellant had previously been living in an old “cold State house”.  Merrin

Street by contrast was a recently built townhouse.  The appellant remained in

occupation with the respondents’ consent for a period of some seven and a half years

without paying any outgoings or rent. The benefit of living rent-free for that period

of time was calculated to be worth in the vicinity of $90,840.  In 2005, the appellant

and Raymond fell out and in December a notice to quit was served requiring the

appellant to vacate by 27 January 2006.

[4] The Judge held the giving of the “indication” in 1998 did not create any

legally binding obligation per se.  It was what he termed an unenforceable promise.

He found there was no intention to create legal relations and no expectation of a

proprietary interest as distinct from a licence to occupy.  The Judge stated at [8]:

... neither the plaintiff nor Raymond intended that this arrangement bind
either of them as a matter of law.  It was not intended to create a legal
relationship beyond recognition that the plaintiff was lawfully residing there.
The arrangement was, as the plaintiff recognised, an act of kindness by her
son.  It was not made in recognition of any obligation that Raymond had,
whether arising out of his own conduct or otherwise, to house his mother.

[5] Having made those findings, the Judge then turned to what he described as

“the real issue” – namely whether certain contributions the appellant had made

entitled her to an equitable remedy based on principles of estoppel and/or

constructive trust.

[6]   The contributions relied on as generating an equity in the appellant  were as

follows:

i) purchase of  carpets and vinyl at a cost of approximately

$8000;

ii) purchase of new curtains at a cost of approximately $6500;

iii) purchase of a new dishwasher  to the value of $1029;



iv) provision of light shades to the value of approximately $300;

v) purchase of plants for the garden and provision of gardening

services calculated on the basis of four hours a week at $12.50

per hour for eight years.  The total gardening contributions

alleged to amount to $24,189.65.

[7] In assessing those contributions, the Judge pointed out the appellant had

received the benefit of using the items purchased and would be entitled to remove

the flooring and furnishings as well as the dishwasher.  As regards the gardening

expenditure, he considered the expenses were primarily costs associated with the

appellant’s enjoyment and maintenance of the property and not with improving it.

[8] He concluded at [14]:

b) The plaintiff has made only modest contributions to the property,
none of them in actual expectation of acquiring any ownership
interest in the property and in total falling well short of the benefits
she received from the licence during its term of about six and a half
years.

c) There is no evidence that the plaintiff otherwise changed her
position in any way to her detriment, as by foregoing any
opportunities to obtain alternative accommodation.

[9] The appellant’s grounds of appeal can be conveniently summarised as

follows:

1. In the course of his judgment, the Judge made adverse

comments about the appellant’s character for which

there was no basis in the evidence.

2. In finding there was an unenforceable promise, the Judge

failed to have regard to the fact the appellant had made

contributions in reliance on the promise.

3. The Judge’s approach to assessing the appellant’s

contributions was flawed and resulted in him finding the



appellant’s contributions were small and

inconsequential, when correctly analysed they were

substantial.

4. The Judge should not have taken the benefits received by

the appellant into account when determining whether an

equity arose.  That issue should have been determined

solely by reference to her contributions.  The balancing

of contributions vis a vis benefits received was only

relevant at the remedial stage, ie in determining how to

satisfy the equity, as opposed to determining whether it

had arisen in the first place.

Objection to adverse comments about the  appellant’s character

[10] The comment complained about is a statement the appellant “struck” the

Judge as “self-centred, as manipulative in her dealings with her family and lacking in

candour.”

[11] Wisely, counsel for the appellant did not press this as a key ground of appeal

but submitted the statement, especially the comment about being self-centred and

manipulative, was unwarranted and unnecessary.

[12] Having read the transcript, I consider there was evidence on which the Judge

could base his comments, including evidence of the appellant’s conduct towards her

son in relation to previous litigation.

[13] In any event,  I do not consider this finding had a significant impact on the

outcome.  For one thing, the Judge did not find Raymond was an entirely reliable

witness either, and for another, the Judge’s assessment of the appellant’s

contributions does not appear to have turned on whether he accepted she had made

them or not.  Rather, it turned on whether there could be any legal consequences

flowing from what she said she had contributed.



In finding there was an unenforceable promise, the Judge failed to have regard
to the fact the appellant made contributions in reliance on the promise

[14] The finding the promise was an “unenforceable promise” was made in the

context of an analysis of the strict position at law.  It is clear from the rest of the

decision, the Judge did not overlook whether the promise might nevertheless be

enforceable in equity through the operation of the doctrines of estoppel or

constructive trust.  Far from it.  He devoted quite a significant portion of his

judgment to discussing equitable principles.  The finding the promise was

unenforceable at law because there was no intention to create legal relations and

hence no contract is one the Judge was undoubtedly entitled to reach on the

evidence.

The Judge’s approach to assessing the contributions was flawed and resulted in
him reaching the wrong conclusion that the appellant’s contributions were
small and inconsequential

[15] According to the appellant, the Judge’s approach to assessing the

contributions was flawed and resulted in him reaching a wrong conclusion, namely

that the contributions were small and inconsequential when correctly analysed they

were in fact substantial.  In particular:

(i) the assessment should have been a relative one having

regard to the appellant’s limited financial means;

(ii) the Judge wrongly required evidence of an increase in

residual value as a result of the contribution.  Instead, what

counts in equity is the actual value of the contribution

themselves;

(iii) the Judge wrongly took into account the fact the appellant

had enjoyed the benefit of  the use of the items she had

purchased;



(iv) the Judge was wrong to regard the gardening expenditure as

maintenance and to minimise the contribution by saying it

was undertaken for her enjoyment;

(v) the Judge was wrong to assess the contributions by

reference to the benefits the appellant had received.

[16] What the Judge said was the contributions were “small and inconsequential

contributions when considered against [the appellant’s] long period of rent-free

occupation.”

[17] As will be readily apparent, this ground of appeal merges into the fourth

ground of appeal, namely the Judge was wrong to take the benefits received into

account when assessing whether the contributions generated an equity.  It was a

consideration he should only have taken into account in determining how the equity

– having arisen – could be satisfied.

[18] There is no question the case law shows the Courts adopting a two-stage

approach – determining first whether an equity has arisen, and secondly, if it has,

how that equity is to be satisfied or, to put it another way, determining what is

necessary to cure the underlying unconscionability (the remedy stage).  At the

remedy stage, the courts examine such issues as whether the appropriate remedy is

fulfilment of the expectation (by ordering a  transfer of an interest in the property) or

whether it is reimbursement of the monies outlaid, or a remedy fashioned so as to

give monetary compensation for the outlay and/or the loss of the expected interest.

[19] However, in so far as the appellant’s argument appears to suggest the

contributions must be assessed in a vacuum and no regard had to surrounding

circumstances,  I do not accept that is an accurate statement of the law.  I consider

the argument to be overly refined and not reflecting the flexible approach taken in

the cases the appellant herself relies upon.

[20] True, the balancing of detriment against benefits received occurred at the

remedy stage in Tickner v Wheeler (1985) 3 NZFLR 782, but in other cases cited to



me – for example Gillies v Keogh [1989] 2 NZLR 327, Lankow v Rose [1995] 1

NZLR 277 – it occurs at the first stage.  Ironically, consideration of the claimant’s

means, which the appellant submits should have been taken into account at the first

stage, actually occurs in Pascoe v Turner [1979] 2 All ER 945 at the second stage in

the course of discussing remedy!  What this demonstrates is that the approach is far

more flexible than the appellant’s submissions would suggest.  This is because of the

nature of the jurisdiction, based as it is on very broad considerations of fairness and

unconscionability.

[21] It seems to be generally accepted that while the equitable doctrines of

constructive trust, proprietary estoppel and promissory estoppel traditionally had

their own distinct criteria or pre-requisites of liability (such as the five probanda in

Wilmot v Barber (1880) 15 ChD 96), in more modern times the tendency is to see

them as all depending on a single principle, namely that of unconscionability.

[22] There is a useful discussion of this modern trend by McGechan J in

Stratulatos v Stratulatos [1988] 2 NZLR 424, where reference is made to two Court

of Appeal decisions: Wham-O MFG Co v Lincoln Industries Limited [1984] 1 NZLR

641 (“[in] recent years there has been a trend away from the strict application of

those five probanda to a more flexible test based on "unconscionability"”), and

Westland Savings Bank v Hancock [1987] 2 NZLR 21.  In the latter decision,

Tipping J held the case should be decided on its estoppel aspect by asking whether

“it would be unconscionable, unfair or unjust" to allow a particular assertion and to

approach the matter:

… as involving, in keeping with the fact that a Court of equity is a Court of
conscience, the question whether there is anything acting on the conscience
of the party sought to be estopped which should as a matter of fair dealing
prevent him from asserting his strict rights.

[23] Issues of reliance, detriment, benefit and acquiescence are all indicators of

unconscionability and it is the unconscionability that gives rise to the equity.

[24] The equity of the claimant in Pascoe arose because on the facts she had

substantially changed her position for the worse by reason of the encouragement and

acquiescence of the legal owner.  Significantly, he was her former de facto husband.



She re-decorated, re-furnished, repaired, and renovated, something he encouraged

and advised her to do on the basis the house was hers and all without a word to

suggest she was putting her money and her personal labour into his house.  It also

seems from the judgment, she had made a conscious decision to re-arrange her

financial affairs in reliance on the promise and at least a suggestion that if forced to

vacate without redress would probably have insufficient resources to be able to set

up house again.  In the present case, the claimant was given an opportunity to live in

the respondent’s house purely as an act of kindness to escape from substandard

accommodation.  There was no promise the house would ever belong to her.  She

lived rent-free and is able to take some of the items away with her.  As also

specifically mentioned in the District Court judgment, there was no evidence she

had, for example, foregone any opportunities to obtain alternative accommodation.

[25] The equity of the claimant in  Stratulatos arose because:

The defendant stated to Spiros, and through him to the plaintiff also, that the
property was theirs to use and occupy from marriage until her death, and
would go to Spiros on her death.  The defendant engendered and encouraged
a belief on the part of both Spiros and the plaintiff to that effect.  In that
belief, Spiros and the plaintiff expended or arranged considerable sums and
effort on renovating and upgrading the property, enhancing its capital and
rental value significantly.  The defendant was well aware of that which was
occurring; to some degree encouraged it; and most certainly acquiesced in it.
In the light of her son's death, the defendant now wishes to rewrite history.
To allow her to do so, by going back on her word and taking windfall
advantage of the expenditure and effort of Spiros and the plaintiff would be
unconscionable.

[26] Clearly, the fact the contributions went beyond routine maintenance and

enhanced the capital value of the defendant’s house was a crucial factor taken into

account at stage one.

[27]  Here, Raymond has not received any significant benefit or windfall from the

appellant’s contributions.  The finding was that in allowing the appellant to live in

the house, he was not discharging any obligation to her, only acting out of kindness,

while he may now have to buy a new dishwasher, carpet and furnishings.  The only

tangible benefit which Raymond has received is that the garden is in a better state

than it was when the appellant first took possession and that this improvement is

attributable to her, but certainly not wholly so.  There was uncontradicted evidence



for example that Raymond had concreted the paths,  provided and planted large

shrubs and  planted the lawn.  There was also uncontradicted evidence that in 2004

the appellant suffered a heart attack and thereafter did “a lot less gardening”, other

family members all doing work in the garden.  The large majority of the gardening

claim relates to labour which has been calculated at a rate for which there does not

appear to be any sound evidential basis.  On the face of it, the amount seems

somewhat over-stated and on the best case scenario for the appellant must have

comprised some element of maintenance.

[28]  Further, when asked in cross-examination why she had purchased the extra

begonias etc the appellant replied she liked a garden and agreed it was for her own

enjoyment.  Counsel for the appellant was critical of the Judge for taking this into

account but it is relevant because it goes to the issue of whether the expenditure was

incurred in reliance on the promise, as well as the detriment/benefit analysis.

[29] Significantly in Stratulatos for example, the Judge held no equity resulted

from the son taking over the mortgage repayments.  That was said to be because the

mortgage was not large and there was no understanding that the son, in assisting his

mother by paying the mortgage instalments, should have an equity.

[30] In my judgment, all of the cases cited by the appellant where claimants have

been successful are distinguishable because on the facts the contributions were more

substantial and because  there was unconscionable conduct by the homeowner,

which is lacking here.

[31] I agree with the submission it is not a mathematical calculation.  It is a

question of degree and what is fair overall.  But reading the District Court judgment

as a whole, it is clear the Judge did not view the matter as solely a mathematical

exercise.

[32] In short, I am satisfied the Judge has correctly applied equitable principles to

the facts and I agree with his conclusion that the appellant’s contributions do not

give rise to any equity.  I am satisfied there was nothing acting on the conscience of



the respondents which made it unconscionable, unjust or unfair for them to serve the

notice to quit.

[33] Finally, for completeness I note at paragraphs 12(a) and 14 of the judgment

the District Court Judge refers to the period of occupation with consent as being six

and a half years.  In fact, it was seven and a half years (May/June 1998 to 27 January

2006).  I am satisfied the mistake was just an oversight and the fact the period of

occupation was seven and a half years, not six and a half years, makes no difference

to the proper result.

Counterclaim

[34] I turn now to consider the appeal regarding the Judge’s treatment of the

counterclaim.

[35] The basis of the counterclaim as pleaded was a claim for damages in a sum

equivalent to the average market rental for the property over the whole of the period

of the appellant’s occupation calculated from 1998 to the end of 2007.  The claim

was pleaded effectively as a cause of action in contract, it being alleged there were

agreed conditions of residence which the appellant had breached.

[36]  As the District Court Judge noted, to the extent the respondents were seeking

compensation for the entire period of occupation, the claim was misconceived.  The

appellant had committed no legal wrong up until the point her licence to occupy was

revoked on 27 January 2006.  The judgment records that in closing submissions,

counsel for the respondent recognised that part of the claim was unarguable and

sought in the alternative compensation for lost rental from 27 January 2006.

Although the Judge does not say this specifically, such a claim would not be based

on an express contractual term as pleaded, but on the right to recover mesne profits

in trespass.

[37] There was uncontradicted evidence a current market rental for the property in

2006 would have been $290 per week, and in 2007 a figure of $310 per week.  Based

on that evidence, the Judge held the respondents were entitled to “judgment for the



sum calculated at $290 per week for the period 16 June 2006 to 31 December 2006,

and $310 per week for the period 1 January 2007 to date of judgment”, together with

interest.  He also declared the defendants were entitled to recover $310 per week

from the date of the judgment to the date the premises were vacated by the plaintiff.

I am not sure why the Judge dated the rental payments from 16 June 2006 as

opposed to 27 January 2006, being the date the notice to quit expired. No reason is

given. However, this was to the benefit of the appellant and the respondent has not

raised the matter on appeal.

[38] The appellant submits the Judge effectively allowed an amendment to a

pleading after the evidence had closed and  this was not appropriate.

[39] In response, the respondent invokes r121 of the District Court Rules and the

Court’s wide discretion to award relief to which a claimant may be entitled,

notwithstanding the relief has not been specifically claimed.

[40] When asked by me what prejudice the appellant had suffered as a result of

the late amendment, counsel for the appellant was hard pressed to point to any.

There was no suggestion, for example, that other evidence could or would have been

called or that the appellant was taken by surprise.  She had always known there was

a claim for unpaid rent, knew she had been served with a notice to quit, knew it was

being alleged her occupation was unlawful, and knew the amounts being claimed.

[41] The over-riding criteria must be what is in the interests of justice.  In the

absence of any material prejudice to the appellant or element of surprise, I consider

the Judge was entitled to enter judgment on the counterclaim.

[42] The appeal is dismissed.

Costs

[43] My provisional view is that costs should follow the event and the respondent

be awarded costs on the appeal on a 2B basis with disbursements fixed by the

Registrar.  If counsel cannot agree and I am required to fix costs, then memoranda



should be filed within 10 days.  Any unresolved issues on costs in the District Court

should be referred to the District Court Judge as per his direction.
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