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Introduction

[1] The primary focus of this proceeding is the interpretation of an agreement

between the parties for the sale and purchase of a section in the Balmoral Hill

subdivision, in Christchurch.  In particular, who should bear the cost of constructing

a retaining wall to support the right of way over the property in favour of two

adjoining sections, and the losses occasioned as a result of delays in effecting

settlement of the sale of those sections:  the vendor, Photogloss Limited, or the

purchasers of the principal section, Mr and Mrs Simpson.

[2] Photogloss’ second and alternative cause of action is based on the principle

of unjust enrichment.  They allege that the Simpsons obtained the benefit of the

retaining wall, without having to pay for it.

[3] Mr and Mrs Simpson reject these claims and, by way of counterclaim, seek

damages for the reduction in the value of their land following the construction of the

wall.

Background

[4] Photogloss has owned and, in connection with other companies run by its

managing director, John Egden, subdivided, land on Balmoral Hill for approximately

15 years.

[5] Some time in 2001 or 2002 or thereabouts Mr and Mrs Simpson approached

Mr Egden concerning the possible purchase of Lot 75 – a steeply sloping section on

the eastern and downhill side of Glenstrae Rd, one of the main roads in the

subdivision.

[6] At a meeting on the site, Mr and Mrs Simpson discussed with Mr Egden the

type of house they wanted to build (large, with four or five bedrooms and two or

more bathrooms).  They also talked about how the house could be best positioned to

maximise sea views and provide a large flat garden/play area at the front of the



section, facing the sea, and Mr Egden made some suggestions as to how these

requirements could be accommodated.

[7] Thereafter, nothing happened until the Simpsons sold their existing home.

[8] They next met with Mr Egden on 19 August 2002.

[9] In the course of their discussions that day, Mr Egden raised, it seems for the

first time, the need to allow for a right of way along the northern boundary of Lot 75,

to provide vehicular access between Glenstrae Rd on the west, and Lots 60 and 61 to

the east of, and downhill from, Lot 75.  This would run parallel to the existing

driveway over the property to the north of Lot 75.

[10] The purchase price was also discussed.  Photogloss wanted $160,000;

Mr and Mrs Simpson had budgeted for less.  Eventually, however, they agreed to

meet the asking price on the basis that Photogloss would employ their own

contractors to carve out the necessary building platforms for the house.

[11] Thirdly, they talked about height restrictions which the Simpsons wanted, in

order to preserve their views.

[12] At the end of the meeting, the parties signed the sale and purchase agreement

which Mr Egden had drawn up.

[13] In addition to the terms on the standard Real Estate Institute of

New Zealand/Auckland District Law Society form, the agreement included special

conditions imposing restrictive covenants applicable to the subdivision generally and

five further terms of sale.  For present purposes, Clauses 14, 15 and 17 are relevant.

They state that:

14. The purchaser acknowledges that a Right of Way 4 metres wide
along the northern boundary of the property in favour of Lots 60-61
below has been granted.  The purchaser will have use of the Right of
Way but will not be required to contribute to the cost of its
construction.

15. This agreement is subject to the approval of both parties solicitors
within seven working days.



...

17. The vendor will contour the section to provide two level areas.

[14] The Simpsons’ solicitors duly approved the agreement subject to three

amendments, all of which were endorsed by Photogloss’ solicitor.  They included:

Clause 14:

All draft easements and any other documentation to be registered
against our clients’ title are to be forwarded to us for approval prior
to registration.  Approval or otherwise is to be given within five
working days from receipt of the draft documentation by us.

...

Clause 17:

The vendor is to contour Lot 75 in accordance with our clients’
instructions once their house plans have been finalised.  The
contoured areas are to be left flat using good quality topsoil to the
satisfaction of the purchasers.

[15] Although it was not spelt out, both parties proceeded on the basis that these

terms were in addition to, rather than in substitution for, the original provisions.

[16] Nor was it disputed that, notwithstanding the statement to the contrary in the

original Clause 14, at the time the contract was entered into, and even on 2

December 2002 when settlement was effected, the consent of the Christchurch

City Council to the proposed right of way had not only not been granted, it had not

been sought.

[17] There is no indication that the omission was of concern to either party at that

stage.  The Simpsons certainly proceeded on the basis that the right of way would be

constructed.  Indeed, their original building plans, dated 2 February 2003, showed

access to their garage running off the right of way.

[18] Consent to the right of way (without any retaining wall) was given on 1 May

2003.

[19] Meanwhile, the Simpsons engaged Geotech Consulting Ltd to investigate and

report on the site conditions and stability.



[20] Their principal observations and recommendations were that:

i) The site was stable.  The upper part was covered with silt and

boulder fill, with the fill being thicker towards the north-

western corner of the section.  Underneath the fill was silt

colluvium and weathered rock.

ii) The proposed house could have shallow foundations, provided

they were founded on firm natural soils.  This would require

some over-excavation and deeper than normal foundations to

the garage.

iii) As the silt boulder fill and topsoil on the upper part of the site

would not support the foundations of the proposed house,

those materials would need to be cut down and removed.

Then, in order to avoid any potential differential settlement

problems, the whole house foundation should be taken back to

rock.

iv) All excavations deeper than 1.4 metres and any fill should be

retained with properly designed retaining walls.

[21] To address these, and other concerns, the building plans were revised.

[22] Engineering plans for the right of way were completed in August 2003.

Significantly, these showed no retaining wall on the northern boundary of Lot 75.

The only new wall was on the eastern edge of the right of way, where it joined the

top of Lots 60 and 61.

[23] The next month, Shane Taylor, a self-employed landscaper who had worked

with Mr Egden’s companies on the subdivision for a number of years, began

excavating Lot 75, using machinery owned by Photogloss, but in accordance with

directions given by Mr and Mrs Simpson’s builder.



[24] The first excavations, or “contouring”, as it was referred to in Clause 17, was

relatively straightforward, and took less than a day to complete.

[25] Before agreeing to do more work Mr Taylor checked with Mr Egden.  He

told him to go ahead.

[26] One of the features of this new work, according to Mr Taylor, was the

Simpsons’ request that he cut the house pad further back towards the proposed right

of way, so that the house could face more directly towards Shag Rock, near Sumner.

[27] The resulting cut was parallel with, and right up to, the four metre line of the

right of way.  At its highest point the cut was five metres deep.

[28] While this was going on, contracts were signed for the sale of Lots 60 and 61,

with settlement to be effected on 23 October and 21 November 2003 respectively.

[29] In fact, settlement of both transactions was delayed more than a year longer

than anticipated.

[30] Both contracts was subject to an undertaking by the vendor to seal the right

of way, before settlement.  But before that could happen, issues as to whether or not

it was necessary to construct a retaining wall against the excavated edge of the right

of way abutting Lot 75 and, if so, who was to pay, had to be resolved.

[31] Photogloss’ solicitor asserted that, as Mr and Mrs Simpson carried out the

extensive excavations which necessitated the construction of a load-bearing retaining

wall, it was their responsibility to undertake the work and pay for it.

[32] Mr and Mrs Simpsons’ solicitors disagreed.  They explained their clients’

position as follows:

Our client purchaser can not be responsible for work which in accordance
with the Agreement for Sale and Purchase is to be completed by the vendor.

We are somewhat surprised that the vendor should have thought that there is
any requirement on the purchaser to build a retaining wall which is for the
sole benefit of the vendor who is selling the sections below.  The purchaser



will not be using the right of way where it apparently needs to be retained.
This work is purely for the benefit of the future owners of the sections below
(Lot 60 and 61) as provided in the Agreement.  It is surely the vendor’s
responsibility to ensure as part of its instructions to their contractor that the
section be contoured in such a way as to ensure no retaining wall was
required.  If the work to be done was always going to need a retaining wall,
we presume the vendor would have known this prior to agreeing to do the
work in the agreement for sale and purchase.  If the vendor did not know and
was later surprised to find the work was necessary, the responsibility of
completing the work is still the vendor’s.

The purchasers did not want the right of way over land in their title.  They do
not need it.  The vendor agreed to bear the costs in respect to it.  The
agreement is quite clear.

All costs (unanticipated or otherwise) must fairly belong to the vendor.

[33] At this stage the Simpsons were still awaiting building consent.  Further

amended plans were rejected in December 2003.  The particular concerns of the

Council on this occasion were that the driveway gradients were less than the

minimum required by the proposed City Plan, the balcony intruded into the four

metre set-back from the eastern boundary, and the roof intruded through the

recession plane on the southern boundary.

[34] This necessitated further amendment to the plans, including a change to the

driveway so that it ran off Glenstrae Rd, rather than the right of way, as previously

planned.

[35] Consent for the construction of the house was eventually granted on

29 January 2004.

[36] In the following months, Photogloss’ solicitors endeavoured to persuade the

Council either to make the consent subject to the provision of an adequate retaining

wall to support their client’s right of way (in terms of s 36 of the Building Act 1991),

or to issue the Simpsons with a notice to rectify, pursuant to s 42 of the Act.

Ultimately, however, the Council was not prepared to become involved in what it

regarded as a dispute over civil matters.

[37] Thereafter there was something of a stand-off between the parties.  For a

while the Simpsons barred Photogloss or their advisers from entering the land until



Photogloss gave a written undertaking as to costs.  They only relented after

Photogloss undertook to complete the work, at their cost, but without prejudice to

their right to sue, and subject to the Simpsons’ approval of the engineering plans and

specifications.

[38] Those plans raised another contentious issue:  they showed that the proposed

wall extended more than four metres into the Simpsons’ section.

[39] However, before that issue could be resolved, heavy rain caused slumping in

the existing cut, and Photogloss threatened legal action.  Their engineers were

concerned that the slumping endangered the neighbouring driveway, and believed

that stabilisation work needed to be undertaken as a matter of urgency.  Accordingly,

but reluctantly, Mr and Mrs Simpson gave their consent.

[40] The Council consent came through on 19 August 2004, and work on the

construction of the retaining wall on Lot 75 began soon after.

[41] The wall was eventually completed in November 2004.  Work on the right of

way commenced the following January 2005.

[42] The last step in the process was the settlement, on or about 18 March 2005, of

the sale and purchase of Lots 60 and 61, subject to the retention, in each case, of

$5,000, pending registration of the right of way easement.

The proceedings – agreed or undisputed facts

[43] These proceedings were commenced in August 2004.  The initial claim was

for $96,676.11.

[44] There is no dispute that if the right of way had been constructed before the

excavations on the Simpsons’ property were undertaken, a retaining wall would not

have been necessary.  Whether, in that event, their site could or would have been

excavated in the same way, and if so, who would have been responsible for paying

for any retaining walls which were then required to support the right of way is,

however, irrelevant.



[45] The reality is that the retaining wall was constructed.  The parties agree that

the cost of doing so was $50,000.

[46] They also agree that, following the construction of the wall, the right of way

encroaches into the Simpsons’ property 78m2 over and above the four metre strip

provided for in Clause 14 of the Agreement.

Contractual issues

[47] Photogloss’ first cause of action, in contract, relies upon an interpretation or

implication of a term into the agreement for sale and purchase.  The Simpsons’

counterclaim also alleges breach of contract and/or trespass to land.

Submissions

[48] Photogloss argue that the true construction of the express words of the

agreement required the Simpsons to abstain from doing anything which increased the

cost to Photogloss of constructing the right of way, or, if they chose to do so, to bear

the consequences.  That meant not only being liable for the cost of the wall, but also

accepting that it had to stand on their land.

[49] Alternatively, Photogloss claim that this term can and should be implied into

the contract.

[50] The Simpsons’ case, on the other hand, is that none of the express terms of

this particular agreement require, as a matter of construction or necessary

implication, that a term be implied.  A necessary implication argument can only

succeed where such a construction arises out of the express terms of the contract, and

not from further implied obligations, and there is nothing in Clause 14 that suggests

an apportionment of costs to them in the event that they do something on the land

that adds to Photogloss’ costs.

[51] Alternatively, they say, the rigorous pre-conditions to the implication of a

contractual term identified in BP Refinery (Westernport) Ltd v Hastings Shire

Council (1977) 180 CLR 266 have not been, and cannot be, met in this case.



Discussion

[52] The principles to be applied in the interpretation of a contract are well

established.  Problems and differences arise in the application of those principles to

particular fact situations.

[53] The approach to be taken was described by Lord Hoffman in Investors

Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 All ER 98 at

114-115 as follows:

(1) Interpretation is the ascertainment of the meaning which the document
would convey to a reasonable person having all the background knowledge
which would reasonably have been available to the parties in the situation in
which they were at the time of the contract.

(2) The background was famously referred to by Lord Wilberforce as the
‘matrix of fact’, but this phrase is, if anything, an understated description of
what the background may include. Subject to the requirement that it should
have been reasonably available to the parties and to the exception to be
mentioned next, it includes absolutely anything which would have affected
the way in which the language of the document would have been understood
by a reasonable man.

(3) The law excludes from the admissible background the previous
negotiations of the parties and their declarations of subjective intent. ...

(4) The meaning which a document (or any other utterance) would convey to
a reasonable man is not the same thing as the meaning of its words. The
meaning of words is a matter of dictionaries and grammars; the meaning of
the document is what the parties using those words against the relevant
background would reasonably have been understood to mean. The
background may not merely enable the reasonable man to choose between
the possible meanings of words which are ambiguous but even (as
occasionally happens in ordinary life) to conclude that the parties must, for
whatever reason, have used the wrong words or syntax ...

(5) The ‘rule’ that words should be given their ‘natural and ordinary
meaning’ reflects the commonsense proposition that we do not easily accept
that people have made linguistic mistakes, particularly in formal documents.
On the other hand, if one would nevertheless conclude from the background
that something must have gone wrong with the language, the law does not
require judges to attribute to the parties an intention which they plainly could
not have had.

[54] McGechan J, delivering the judgment of the Court of Appeal in Pyne Gould

Guinness Ltd v Montgomery Watson (NZ) Ltd [2001] NZAR 789, at [29] said the

same thing, but rather more succinctly:



The best start to understanding a document is to read the words used, and to
ascertain their natural and ordinary meaning in the context of the document
as a whole.  One then looks to the background – to “surrounding
circumstances” – to cross-check whether some other or modified meaning
was intended.  Apart from matters of previous negotiation, and matters of
purely subjective intention as to the meaning, both excluded on policy
grounds, one looks at everything logically relevant.

[55] Adopting this approach, the first issue is what the words used in Clause 14

mean, in the context of the agreement.

[56] Counsel accepted that the term “right of way” meant more than just the

accessway over Lot 75 to Lots 60 and 61.  It included all the parts of that physical

construction, and necessarily encompassed any retaining walls supporting that

accessway.

[57] With that concession, Mr Paulsen submitted that the words in the second

sentence of Clause 14 mean what they say:  the Simpsons can use the right of way,

but do not have to pay for constructing it.

[58] In reliance upon the judgment of the High Court of Australia in Secured

Income Real Estate (Australia) v St Martin’s Investment Pty (1979) 144 CLR 596

Mr Kaminski submitted that they were subject to the implied obligation on each

party to do everything reasonably necessary to secure performance of the contract

and to enable the other party to have the benefit of it.

[59] He argued that such a term could be adopted as a matter of construction:

Vickery v Waitaki International [1992] 2 NZLR 58, 64.

[60] But, as Mr Paulsen pointed out, the circumstances of this case are very

different from those in Vickery, and Re Premier Products Ltd [1965] NZLR 50

which Cooke P cited in his judgment in Vickery.  In both those cases the Court

considered that the obligation was implicit in the actual language, or express terms,

of the contract.

[61] There is no such obvious link in the present case.



[62] If anything, the express terms of this contract suggest that the parties intended

quite the opposite result to that sought by Photogloss.  It is apparent from Clause 17

that right from the outset the parties contemplated that excavation work on site

would be necessary to build the home that the Simpsons wanted, and that the

configuration of the site would change.  As Mr Paulsen said, if Photogloss was

concerned that the excavation work did not increase its costs then Mr Egden, who

had considerable experience in building in this area, could have provided for that in

the agreement.  The fact that he did not is significant.

[63] But even if the implication which the plaintiff seeks could be derived from

the general obligation, it does not follow that an obligation on each party to do all

such things on their part as are necessary to enable the other to have the benefit of

the contract would require that the Simpsons avoid inflicting extra costs on the

plaintiff.  The benefit sought by Photogloss from Clause 14 was to obtain from the

Simpsons the grant of a right of way.  This was duly given.  The fact that the cost of

constructing it was greater than expected, due to the excavations which the Simpsons

legitimately carried out pursuant to Clause 17 of the agreement, does not prevent

Photogloss from enjoying the benefit of the grant of the right of way.  It simply

means that the cost of obtaining the benefit was higher.

[64] Nor do I accept the various scenarios which Mr Kaminski suggested were a

logical extension of the Simpsons’ argument that they were free to do what they

wanted on their land.  There is no comparison between the circumstances in this case

and the situation where one party deliberately attempts to frustrate the granting of a

right of way by, for example, constructing a swimming pool in the middle of it.  In

this case, the excavations were specifically authorised by the agreement.  And while

the costs were increased by the necessity to construct a retaining wall to support the

right of way, I am not persuaded that there was anything untoward in what the

Simpsons did.  Mr Egden was aware of what was being done;  indeed he seems to

have suggested the excavations in the first place.  He had the opportunity, at the

outset, to build the right of way without a retaining wall.  For legitimate commercial

reasons (making optimum use of machinery on site and having regard to the

possibility that a suitable vehicular accessway to Lots 60 and 61 could be obtained



from Challenger Lane) he opted to delay the work.  What happened cannot have

taken him by surprise.  He made a clear business decision.  He cannot now complain.

[65] The Simpsons have done no more than was expressly contemplated by the

agreement and approved by Photogloss.  Photogloss sold them the section so that

they could build a house on it.  The terms of sale imposed some express limitations

upon their right to build that house, but did not include anything impinging on either

the extent of the “contouring” works undertaken or where on the site they could

place the house;  nor was there any restriction on the use they could make of the land

over which the right of way was to be created.

[66] In all the circumstances, I am satisfied that the plaintiff’s primary argument

with regard to the interpretation of the contract cannot be sustained.

[67] Nor, in my view, can their second one, that the term can be implied.

[68] The conditions which must be satisfied before the Courts will imply a term

which the parties had not thought fit to express are set out in BP Refinery

(Westernport) supra at 283 as follows:

i) It must be reasonable and equitable;

ii) It must be necessary to give business efficacy to the contract

so that no term will be implied if the contract is effective

without it;

iii) It must be so obvious that it “goes without saying”;

iv) It must be capable of clear expression;

v) It must not contradict any express term in the contract.

[69] As Mr Paulsen said, the test is rigorous.  It is not sufficient that one or other

of the pre-conditions are met;  all must be satisfied before a specific term can be

implied.



[70] It seems to me that the agreement works perfectly well as it stands.  It is not

necessary to imply additional terms in order to give it business efficacy.

[71] Accordingly, the plaintiff’s first cause of action must fail.  Mr Kaminski

accepted that, in that case, the plaintiff’s claim for consequential losses in respect of

Lots 60 and 61 must also fail.

Unjust enrichment

[72] I turn now to the plaintiff’s second cause of action based on the principle of

unjust enrichment.

[73] Mr Kaminski fairly and appropriately acknowledged at the outset that this

was very much a fallback position in the event that the Simpsons “were exonerated

of deliberation ... in what happened”.  He said that he entered upon the argument

somewhat reluctantly.  He was right to feel that way.

[74] The relevant part of the amended pleading states:

15. The Simpsons inflicted on Photogloss the necessity to build the wall.

16. The wall confers on the Simpsons the benefit of support for their cut.

17. If the Simpsons are not liable to reimburse Photogloss for its
expense, then the Simpsons have been enriched at Photogloss’s
expense.

18. It is unjust for the Simpsons to obtain the benefit without a payment
commensurate with their gain.

Wherefore Photogloss seeks:

(a) An order that the Simpsons pay it such sum as the Court
determines represents the benefit to them of the wall.

[75] Whether unjust enrichment is (or should be) an independent cause of action

in this country has been the subject of much academic and judicial debate.  A recent,

and I suggest, conclusive, analysis of the topic was undertaken by Winkelmann J in

Villages of New Zealand (Pakuranga) Limited v Ministry of Health HC AK CIV-

2003-404-5143 6 April 2005.



[76] Counsel in that case referred Her Honour to the judgment in ASB Bank

Limited v Davidson & Ors (2003) 7 NZBLC 103, 927 where, they said, Laurenson J

was prepared to accept that there was an unjust enrichment cause of action.  But

Winkelmann J did not agree – either that that was what Laurenson J said, or that

unjust enrichment does provide an independent cause of action.

[77] After noting the three elements identified by Laurenson J as necessary pre-

requisite to recovery, namely:

i) enrichment of the defendant by receipt of a benefit from the

plaintiff;

ii) at the expense of the plaintiff;  and

iii) in circumstances rendering it unjust that the enrichment be

retained

Her Honour said that, although the ASB case:

... was urged upon me as authority for the existence of a new ‘unjust
enrichment’ cause of action, I do not read it as such.  Laurenson J’s approval
of a pleading of an unjust enrichment cause of action was clearly predicated
to it being “related to an accepted cause of action”.

I have held that the plaintiff is entitled (on the basis of estoppel and quantum
meruit) to recover reasonable remuneration for the services provided by it
for a portion of the time for which it seeks recovery.  As is apparent from the
analysis in respect of the quantum meruit judgment, the three elements
identified above do underpin that finding.  Accordingly even were I to
recognise a cause of action in unjust enrichment independent of existing
accepted causes of action, it would likely be of academic interest only, the
outcome for the plaintiff would be identical to its quantum meruit cause of
action.

[99] In any case, I do not accept that there is yet such an independent
cause of action.  The elements identified by Laurenson J can accurately be
identified as the common threads running through the various forms of
action, both at common law and equity, which give rise to a claim to
restitution or compensation in respect of a benefit conferred.  However,
when extracted in this bare form, and taken in isolation, the principles
identified are singularly unhelpful in identifying in what circumstances such
relief is available.  It says nothing of the type of “benefits” for which relief is
available, and most importantly nothing of the circumstances in which it
would be “unjust” for the benefit to be retained.  To avoid such a cause of



action bestowing unfettered judicial discretion, the detailed rules worked out
by the Courts over the last several centuries in relation to the common law
equitable restitution causes of action would continue to be resorted to for
guidance.  Alternatively, a whole new set of rules would be required.  As is
said by Dr Jeremy Finn in Burrows, Finn & Todd’s Law of Contract in New
Zealand, (2nd ed), Lexis Nexis Butterworths, Wellington 2002.

The term is frequently used in judgments, although the
New Zealand courts have not yet accorded it [unjust
enrichment] the status of a cause of action.

Much work remains to be done in this area of the law.  It will
take a long time for the judges, no doubt with appropriate
prompting from the writings of academics and others, to
mould the current complex mass of precedent into a new
coherent whole.  The challenge is to tease out of the
apparently amorphous concept of “unjust enrichment” a set of
consistent principles, without losing sight of the important fact
that the various circumstances in which a plaintiff can recover
from a defendant differ greatly.  Some fear that too ready a
use of unjust enrichment may cloud those very real
distinctions.

[78] Mr Kaminski did not attempt to bring the circumstances of the case within

any of the recognised restitutionary categories.  Therefore, while I readily

acknowledge that the climate of opinion about the principle of unjust enrichment has

changed markedly (see “Civil Remedies in New Zealand” (Brookers Ltd 2003) 8.1.1

p 365), as it has not yet unequivocally gained the status of a cause of action, I decline

counsel’s offer to “take the plunge” and enter judgment based upon it.

[79] I am also satisfied that the claim cannot be established on its merits as the

plaintiff has failed to show that the defendants received a benefit from the right of

way.

[80] The evidence of Mr Shalders, an independent registered valuer called on

behalf of the defence, was determinative in this regard.  His expert opinion, which

was not refuted, was that the right of way did not have any measurable positive or

negative effect on the current market value of the property.

[81] I accept that, given the excavations in fact carried out on the northern

boundary of Lot 75, the retaining wall actually constructed was necessary.  The

inescapable reality is that Photogloss agreed to pay the costs of the right of way, and

that that included the retaining wall, however that was constructed.



[82] Accordingly, the plaintiff’s second cause of action must also fail.

Counterclaim

[83] In their counterclaim Mr and Mrs Simpson claimed that, in breach of

Clause 14 of the agreement Photogloss:

21. ... constructed the right of way and supporting it by a retaining wall
which extends more than 6 metres into the Defendants property.

22. As a result of the Plaintiff’s breach of contract the Defendants have
been deprived of the use and enjoyment of a portion of their land.

[84] Photogloss conceded that there has been some additional encroachment, but

denied the extent claimed.  In fact, as noted at [46] above, the parties agree that the

affected area is 78m2 over and above the four metre strip agreed to in the agreement

for sale and purchase.  Mr Shalders estimated the value of this, on a surplus land rate

value of between $50 and $125 per metre, to be $6,800.  I am satisfied the Simpsons

are entitled to be paid this sum, which Photogloss did not actively dispute.

[85] The more contentious issue was the loss in the value of their land as a result

of the construction of the retaining wall.

[86] While Mr Shalders considered that the right of way, per se, had a neutral

impact on the value of the property, he was quite clear that the retaining wall was in

a different category.  His primary concern was that the wall, as constructed, was

positioned unduly close to the house.  He estimated that the distance between the

lower level of the building and the face of the retaining wall was approximately

2.1 metres.  The height of the wall, which is built of timber poles, ranges between

2.7 metres adjacent to the rear corner of the house and 4.75 metres at the front corner

of the proposed living-room.  The wall will obviously have a considerable shading

effect on the rooms on the northern side of the home, particularly on the two

bedrooms and bathroom at ground level, all of which have window openings directly

onto it.

[87] Mr Shalders acknowledged that because of the contours of the site and the

adjoining higher land to the north, shading and intrusion was always going to have



an impact, but expressed the opinion that the close proximity of the house

exacerbated this.  He considered that the impact could have been ameliorated by

constructing the retaining wall immediately adjacent to the existing driveway on the

northern boundary, giving an additional 1.2 to 1.8 metres clearance and by cutting

down the right of way itself so that the driveway angled down more steeply and the

height of the retaining wall next to the Simpsons’ house was reduced accordingly.

He estimated that the difference in value between the property with the right of way

and retaining wall as built, and with his suggested alternative at between $30,000

and $50,000.

[88] However, I do not consider lowering the right of way to provide steeper

access to Lots 60 and 61 was a realistic option, not only because of the impact on

those sections, but also because it would necessarily involve the construction of a

deeper retaining wall to the property to the north of Lot 75.

[89] There is no apparent justification, however, for the one metre wide strip left

along the top of the retaining wall above the Simpsons’ home.  The cut for that wall

could well have been excavated further to give a greater distance between the house

and the base of the wall.  Mr Shalders estimate of the cost of failing to do so was

between $20,000 to $25,000.  Taking the middle ground, I fix the loss suffered by

the Simpsons at $22,500.

Result

i) Each of the plaintiff’s claims against the defendants is

dismissed.

ii) The defendants’ counterclaim against Photogloss is allowed

and damages awarded in the sum of $29,300.

Costs

[90] As the Simpsons have been successful in defending the plaintiff’s various

claims, and in their counterclaim, they are entitled to an award of costs in their



favour.  In my view the outcome of the proceeding should never have been in doubt.

While the Simpsons may sometimes have appeared unco-operative or even

downright unhelpful, I am satisfied that the stance they took was fully justified, at

law.

[91] When the prospect of proceedings was raised they made it clear, through their

solicitor, that in the event that they were successful they would be seeking full

solicitor/client costs.  In the circumstances, I see no reason why costs should not be

awarded on that basis.  If, however, the plaintiff does not accept this, or the parties

are unable to agree upon quantum, leave is reserved to counsel to file written

submissions on the issue by 5 May 2006.

M A Frater J


