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J'U]}G.I'VIEN'T OF ASSOCIATE JUDGE D.L GENDALY,

Introduction

[1]  This is an applisation by the plaintiff, Rahobank New Zealand Limited
(“Rabobank™), for supunery fudement. The first to third defendaniz have all admitied
liability. The fourth and fifth defendants, on the other hand, oppose this application,

Backeround Facts

[2]  Tn late 2001 two toen who had been involved in the transport industry for
some time, Mr Peter Harland (now deceased) (the “Iate Mr Harland™) and Mz Logan
Balderston (“Mr Balderston™}, set up a freight-carrying campany ¢atled Southern
Cross Loglstics (2001) Limited (“Southern Cross™), Mr Harfand and Mr Balderston
were the sole directora of Southern Cross. The shares in that company were held
~equally by their respective family interests, the Hatland Pamily Trast and the L 7 C
Balderaton Trst. ' '

[3]  Laterin 2001, Southern Cross decided to purchase two truck and traiier units
for i1s transpott operations. Rabobank agreed to finance fhe purchase of thase unite
by way of a lease and hitng agreement (“the agresment™), As part of this
aprserment, Rabobank required esach of the defendants to parsomally puarantee intar
alia the due payment of all amounts owing undet the agreemient, Although initially
there wag & suggestion that the fourth defendant Mrs Kay Frencis Harland [“Mis
Harland™} did not sign the guarantee document in her personal capacity {(as oppesed
to signing in her capacity 85 2 trustee of the Harland Trust), and therefore did not in
fact provids a personal guarantee, it appears no longer to be in disputs that all five
defendants exccuted personsl guatantees in favour of Rabobank,

(4]  In 2004 Southern Cross defaulted on its obligationy to Rabobank to make
payment of rental instalments that were due under the agresment. On 7 September
2004, demand was made upon both Southern Cross and the guarantors for the
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amount then cutstanding $33,023.56, plus interest, When the breach was not
remedied, Rabobank informed both Southern Cross and the guarantors of its decision
to terminate the agreement. It also demanded payment of the "termination value™
under the agresment which at that stage wag §1,037,251.75, plus interest,

[5]1  Tman atterapt to recover its debt, Rabobanl then exercised its rights under the
agregment and rapossessed wod sold the Southem Cross truck and trajler units over
which it held securities. The shorefall following realisation of these assets was
$283,144.51.

16] In the meantime, on 10 Dacember 2004, the late Mr Harlend dicd n 2 motor
vehicle acoident, Two months fater, on 8 February 2005, Southern Cross was pleced

into liquidation,

[71  Rabobank subsaquently served noticss of demand on each of the five
guarantor defendants In respect of the outstanding sum of $283,144.51, Tt is this
amount, together with interest and gosts, which is sought in the preseut summary

jndgment proceedings,

[8] Az noted above, thres of the guargntots, the fret to third dafendants, have
pdmitted Hability under their personsl guarantees.  Accordingly, the present
summary judgment before the Court is against the fonrth and {ifth defendants only.

[¥1  Mrs Hatland (the jats Mr Harland’s wife) {8 sued in two capacities. Tn her
personal capacity she 18 the fourth defendant. Then as one of the fifth defandants she
is g trustes to the Harland Family Trust. Mark Harland (“Marck Harland™) (the late
Mr Harland’s son) is the other fifth defendant ag the second mustes fo the Harland
Family Trast. As fifth defendants, Mrs Harland and Mark Harland are sued in their
capasity a8 trugtees of the Harland Family Trust.

[10] Mm Harland and Mark Hatland seek to defend these summary judgment
proceedings on the bagis of undus influence, Specifically, thoy claim that the late My
Harland exerted undue influgnes over them in respect of sxecuting the personal
puaranteed, that Rabobank had constmuciive knowiedge of the undue influence but
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that it failed to insulate itself against any potential q]aim. Thus, they contend that the

guarantees are now unenforceable,
Summary Judgmeat Prineiples

111 In sseking summary judgment here, the plaintiff relies upon Ruls 136 High
Court Rules, which states:

The Coutt ray give judgment against a defandant if the plemtiff satisfian the
Court that the defendant hag no dafence t0 3 claim in the statement of claim
ot 1o g particlar part of any such cleim.

[12] Under Ruls 136 the onus is elearly on the plaintiff w satisfy the Court that the
defendent has no defemes to the claim.

[13]  In Pemberton v Chappell {1987] 1 NZLR, Scmers | said ar 5

At the end of the day Rule 136 requizes that the plaintiff *satizfies the Conurt thet a
defendant has no defence’, In this context the words ‘no dafence’ have reference th
the absence of any real guestion to be tried. That notion has been expressad in a
variety of ways, 88 for exempls, no bone fide defence, no ressenable ground of
defence, no fairly argusble defence. See for example Wallingford v Mutual Sontety
{18801 5 App Cas 685, 693; and Fancowrt v Mercanttle Credite Limited [1083] 154
CLE 87, 99; Orme v de Boverg [1981] 1 NZLR 576, Qn this the plaintiff is to
gatisfy the Comt; he hag the persuasive burden, Satisfaction hera indicates that the
Court is confident, sure senvinced is persuaded 1o the point of belief, is laft withowt
any real doubt of uncertainty,

And:

Whers the defange ralizes questions of fact upon which the outcoms of the case may
turmn it will not ofien be right to enter swmemary judement. Thete may howeaver he
cages I which the Court gan be confldent — that iz to say, sstisfied — thet the
defendant’s staternents as to moathers of fact are baseless,

(14] Although the Court must be cautious in summary fudgment applications, a
Judge 18 not bound:

[tjo accept ungritlcally, as rabsine a digpute of fapt which galls for further
investigation, every stetertent on an affidavit, however sguivocal, lacking in
prasiglon, Inconslstent with undispated contemporary doouments or other stafements
hy the same deponent, of Inherantly improbable in fiself it may be.
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Eng Mee Young v Letehumanan [1980] AC 331 at 341.

{151 Thus, whilst it is for the plaintiff to show that itz case is unanswerable, and
that the defendant hae no arguable defence, the Court cught to assess any defence, o
narrative, presented by the defendsnt in a “robust and realistic™ manner: Bifbie
Dymaock Corporatlon v Patel (1987) | PRNZ 84 (CA) at 85. |

Counsel’s Arguments and My Decision

[16] The plaimiff*s position is simply that both Mrs Harland personally, and she
and Mark Harland in their capacity as trustess of the Harland Farnily Truat, should
ba ¢ompelled to honour the guarantees that they gave to Rabobank, gnarantess upon
which the bank relied In agrseing to provide fingnee to Southern Crosa.

[17] It submits that there is no mevif o the defemdants’ undue influcnce defences,
Indesd, the plaintiff supgests that the olaim to undue influence must be trsated by the
Court with some scepticlsm as they were Taized enly after it recame apparent first
that the tepossession and sale of Southern Crose's truck and trafler units did not
dispose of the eotpany’s full indebtedness, and secondly, sfter the argument put
forward by Mrs Harland that she was not a persnnai guarantor had failed.

[18] DBefore me the parties accspted that in cases where undus influence is sought
to be imputed against & sreditor, the garantor must estahlish thres elemnents - first,
that he or she was in fkct subject to undue influsnce by the debtor; secondly, that the
creditor had been put “on inguiry™ as to the visk of nndue influence; and thirdly, that
the creditor fafled to take Mreasonable steps™ to insulate itself from the consequences

of such undue influence and thus against & potential clatm by the guaranior,

[19] 1 tarn now to consider ssparately each of the claims to undue infiuence by the
fourth and fifth defendants.
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Undus influence against Mes Harlaod

(201 In her affidavit dated 23 February 2006, Mrs Harland desoribes her marriage
and relationship with the Jate Mr Hariand as & “relatively old fashioned macviage” in
which the late Mr Harland made the financial and buginess desiafons. She maintzins
that she had Btle involvement in, and no knowledgs of, the tate Mr Harland's
business enterprises. ©rs Harfand seys that in gll busineze matters she simply
trugted his judgsment,

i21] M Harlend sxplains in her affidavit that the guarantes documents were
brought home by the late dr Hatland. She says it was rot unti] this moment that he
informed her that she needed to sign the docwments, and his explanation for this was
baczause half of Eoﬁtham Cross was awned by the Harland Family Trust, and she was
a tragiee of that Trust. Mrs Harland mainiains that the tate Mr Harland indicated 1o
her exactly where she was required to #ign. On this basis Mrs Harland says she
signed the dnouments, even though she did not understand the true effzct of thia.
And, aceording to Mrs Harland, she had never at any stzpe had any contact with

Rabohank or itz repragentatives,

[ﬁﬂ] Counsel for Mrs Harland submite that this evidence of undue influencs

contained in her affidavit “could soarcely be clearsr”,

{23] In msponse, Rabobank’s view is thet the late Mr Harland’s apparent
“expectation” thet Mm Hadand would sign the guarantee documents dig not
coistitute undue infiusnce on his part. Rabobank maintains that the [ats Mr Harland
did not use any “unacceptable means” to obtain Mrs Harland’s signature on the
dosuments, Quite the contrary, counsel for Rabobank submits that Mis Harland's
description of her relationship with the late Mr Hatland is "sutirely unremerkable”

' and this dernonstrates that they “plainly worked together for their mumal fingncial
benefit”,

{24] Althgugh in New Zealend thare has never been a presumption of undue
influance for 2 wife who sets ag surety for her husband (as there is, for instance,
where a client acte as a surety for hex/hia lawyer), the Court of Appzal in Wilkinson v
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A8E Bank Lud [1098] 1 NZLR 674, at 680-691, noted that undus influence is likely
to be presumed where a guerantor first hae lirmited cormmetcial ability; secondly, has
no oore than a minimal Gnanefal stake in the epferprise guaranteed under the
trantaction, and thirdly, has a relatlonship ihvolving an emotonal tie or dependamey
with the debtor. If the gnarantor was able to emtablish these three factyal matters,
Wilkinson concludes that a Court would be Heely to accapt that undus influence had
heen exerted vpon the enavantor, '

[25] However, more recently, the Court of Appeal in Hogan v Commercial
Facors Lrd CA225/83 10 November 2004 at [37] and [38]- without purporting to
alier the law in any way- suggested that a wife who hae provided a guarantee for her
hughand can only avoid liability by establishing that her husband acmwally exercised
undue inffuence over her in relation to the guarantoe. Thus it appears that a wifs can
no longer simply point to & lagk of commerial ability and a relationship of trust end
dependency, She pavst now positively demonsirate thet yndue influence was exerted

in respect of the impugned transaction,

[26] Refore me, the partics advanced their arguments on the basis that the position
taken by the Court of Appeal in Hogan reprasents the cuirent law in New Zaaland,
80 1 too will proceed on that basis, Mrs Harland must show, sherefore, that ghe was
in fact sybject to imdus influence at the time she wigned the puarantee docutnens,

127} 1 should mention at the outset that T da niot place mmch waight on counsel’s
cbservation that the late Mr Harland did not use ‘unaceeptable means™ to obtain hiz
wife's alpnatire on the guarantee. Despite the use of those words in Hogan at [37], 1
consider that undye influence doss not necessarily have to be exerted by the debyor
in an ovett manner, or with malicious intent. A debtor can carainly exert undue
influence by applying improper pressure on & guarantoer, but equally, a debtor can do
50 gimply by taking adventage of the puarantor’s trust, dopendsnes, and
vulnerability: Wilkinson at 689,

[28] Simflarly, the oommmment from oounsel for Rabobank that Mra Harland's
- relationship with her tate haband was “sntively untemarkable™ docs not mean that
there was nt mdne Influsnice in reapect of the transaction. As I s2e it, unremarkakble,
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tradifional relationshlps are ofien the very onge thet end wp in Coust, becauss
(comtnonly} a wifs has readily relisd, without question, on her hushand’s financial

and busitizss decisiona,

[28] Beatihg in mind that the application befure me is for summary judgment, and
therefore that the evidentiary threshold on the defendants is lower, T consider that
s Harland has Jone sufficient in her affidavit to show that she was in fact subject
to undue infhience at the time she signad the guarantes documents. According to

* that affidavis, Mrs Harland had Httle understanding of commergial tmatters, she
always gllowsd the late Mr Harland to make the business decisions, snd she
wholehenrtedly trusted his judgement hi that respect. 1t seems to tne that the phmaaﬁ
“excetsive dependence” and “extreme losg of autotomy™ arising out of the Coure of
Appeal’s disvussion in ASE Baak Ltd v Harliek {19961 1 NZLR 655 at 638 and 659
encapsulate the naturs of the ralationship between Mrs Hariend and her lats husband,
or at least as she has described it in the affidayvit,

{30] Mrs Harland deposes that her late hugband dircoted her to sign the
- - . dosuraentadion he had brought homg. She gays that she did not understand the naturs
of her obligations upon executing the guarantse. In my mind, for summary judgment
purposes there iz & reasonable argurment that this may well be an instance of Mrs
Hartand placing too mach reliance on her hushand’s jodgement at the time, and not
making her own informed decision, end of the late Mr Harland, intentionally or

otherwise, taking advantage of the trust reposad in hi by hip wife.

[31] Having acceptéd that for the purposes of the summary judgment application
beforc me there is a plausible namative of undue inflyence hers, the next
consideration is whether Rabobank had actual or constructive imowledge of the late
Mr Harland's uwndne infiusnce, and fhus his wife's equitable claim to set aside the

guarantes,
Was Rabobank put “on inguivy” as to the risk of wndue infinence?

[32] Mis Harland does not suggest thet Rebobank had ectual knowlsdge of her
husband’s undue influence. Instead, the Court must datermnine wheiher the bank had
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constructive kmowledge of that wndue influence, or in other words, whether it was
pat “on inqury” et to the risk that the guarantee was procured by undue influence.

[33] In this regerd, counsel for Mre Harland simply relies on Roval Bunk of
Scottand v Atridge (No 2) [2001] 4 All ER 449 (HI), in which Lord Nicholls
smphasises that the bank is put “on inguity™ in evary case in Which a wife stands ag
ety for her husband's debts — see [44], [48], and [84]. Indeed, Lord Nigholls goes
further at [87] by stating that:

the only practical way forward j2 to regard batky 8s ‘pat an Inguity” in gvery case
whare the relationship between the sorety and the debtor is non-commercial,

[34] Although thiz represents the English approach, counsel submits that Erddge
hag besn approved by cur Court of Appeal in Hogan (above) at [50], and thus is
authority in New Zealand too.

[35] In tesponss, counsel for Rebobank submits that it has not yet been
ponclugively determined whether the Efridge approach i9 appropriate in the New
Zzaland context,  Accordingly, Rabobank contends that to the extent that the
prinelples in Errldge go further than, or depart from, the prinelples espoused by our
Court of Appeal in Wilitnsen, this Court is bound to accept the Wilkinson approach.

[38] Rabobank denies that it was put “on inquiry” herve. Flrst, it submits that Mrs
Harland hgd & “direct financial advsntage” in fingncs being provided to Sounthem
Cross. This it because, as # trustee of the Harland Family Trust, she was a
sharchplder of the company, Secondly, this was not & transaction catTying a
substantial risk. Rather, it wes a refatively normal financing transaction, Rabobank
therefore did not have constnuctive kmowledge of the late Mr Harland's alisged

wndue inflasnce,

(37  The Court of Appeal in Filkinson noted, at 680, that g combination of two
factora puts & creditor on inquiry when & wifs offers to stand as a gearantor for her
hghand’s debis:

fa) The trangaction I cn its face ngt to the financial advantage of the wife; and
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{by There {5 2 substanﬂal risk in trangactions of that ldnd, thas, in procuriog the
wife t0 act ag & surety, tlte husbesd bas comeaitted a legal or equitshle
wrong that entides the wilk 1o set axida the mansastion.

[38] This can bs contrasied with the Bnglish position in which the bank will be put
on inguity in every cave in which the relatipnship betwesn the guarantor snd the
debtor ta “non-comimercial” - Ewvidee at [87],

[39] Alihough the isse was not of significanes In Hogen, the Court of Appeal
indicated, at [44], thai the Etrfdfoe approach as to when batiks may be put on ihquiry,
namely, in “non-commercial” cagss, is “highly Hkely™ 1o be the approach adopied in
New Zealand by that Caurt at least in banking eases in the futare.

[40] For the purposes of this summary judgraent application, I need obviously to
apply the law as [ soe it presently standing in New Zealand. That is, I will continue
to treat Willdason as the leading authority,

[411 The difficulty with Rabobank's argutent hers 18 that in almost every cage in
which & wife stends as a surety for her husband’s debt it could be argued that she
may derive ome financial benefit form the transaction, albeit it in an indirect
fashion. Thus, & could be ergued in the preeent case that Mrs Hadand, as wife of
ane of the directars of Southern Crosg, might well benefit from the loan advanced to
that eotnpany (if that Ioan contribntes to the company’s financial well-being, and that
financial well-being is then reflectad in her lifestyle), Or, as an alternative argumennt
that, as e dizcretionary beneficiary of the Harland Famity Trust, which holds helf the
shares (n Southern Crogs, Mre Harland might thereby potentially benefit from the
financial avrangerient with Rabobank.

{42] Howsever, for the purposes of the present application before we, ag 1 aee if,
this financiat benefit to Mrs Harland personally {(if it ever was to tnaterialise) could
be sald to be simply too remote. The Court of Appeal In Filkinson usss the words
“on itz face” snd they must, therefore, sssume some importance in respect of the
question whether the bank was put “on inquiry”. T consider that on lts face, that i3,
without disgecting all the different layers and relationships involvad, the loun
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provided to Sonthern Cross by Rabobank was not t6 Mrs Herland's personal
financial advantags.

[43] In this regard, it is evidont that the Courts in BEngland have moved towards a
lagal framewaork in which the thteshold for a bank to he put “on inquin™ is very low
imdesd. The Court of Appeal in Hogan suggested that in the futme New Zealand is
“yory likely” to move in that same ditection. In my view, it would be inconsistent
with these developments to adopt here a formalistic or pedantic assessment of
whether Mrs Harland parsonally had a finangial advantage in thig case,

[44] Thesa English developments way, at frst glancs, appesr to be overly-
demanditg on creditors. However, 23 I outling below, a Bank lender which hae
. constructive knowledge of nndue influence by a debtor can adopt processes to
protect iteelf Teasonably sasily from a subsequent equitable claim by a guarsntor. 3o
as 1 see it, a Court need not be too sxacting in determining whether circumstances

may be such a8 to put 2 creditor op notice,

"[45] 1 consider that for the purposes of this surmmary judgment application, there
is & sufficient svidential foundation here to Hold that Rubobank wag “on mquiry”
about the risk of undue influsnce when it becarne apparent that Mrs Harland was
going 10 act personally ag guarantor for Southetn Cross’s loan arrangements tnder

the sgrecment.

Did Rahobank take “reasenable steps” o insulate itsell agrinst a potential
claim by the guarantor?

[46]  The final igsue i3 whether, having constructive Imowledge of the late Mr
Harlend's undus influsnes, Rabobank took reasomable steps to cnsure that Mrs
Harland understood the nature of the transaction, and thua it ingulated iself against a
future glaim.

[47] The facts ralevant to thig Issue ate not in disputs,
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{48] It seems that Mrs Harland hed no ocontact with IRahpha,n.k ot its
representetives in the course of negotiations, before signihg the guarantes, ot
afterwarde, Her evidence i that the Jate Mr Harland brovught home the documients,
indicated sxactly whers ghe wag tequizad to sign, and that she did just that,

[48] However, contained within the document in the pages entltled “Signature
Pages for Master Agreement”, undée the sub-heading “Aqceptance by guarantor”,
was the following mesesge:

WarRing

s If the guerenior signg these signature pages, thereby becoming bounnd by
fhe master agresment the gaarantor may be liable instead of or as wall as
the renter under each lease apreement or hirlong apresment ar poods
gehedalez enteved ipte by the reater, by virtoe of fhe goorapiee and
indemnity i part L of the terms and conditions,

# If may become pecessary for the gnarantor to sell its pessessions so that the
guarantor can pay ns.

+  We strongly advise that the guaranter showld have the foll consgguences of
the guarantee and ipdemnity comfained in the terng and conditions
explained to the gnarantor by an mdependant lawyer hefore the guarantor
agraes to sign thess signatere pages. The guarantorts lavwyer must complata
the (Faarantsr’s Bolicltor’s Certificate balow.

¢ 1f the gnarantor elects not fo abtain independent legal advice the Waiver of
Independam Legal Adviee belaw must be sizned by the Guarantor,

+ By signing these signature pagss, therghy becoming hound by the magter
agreement {including the gnarautee and indemnity In part L of the terms
and conditions), the guarantor takes on a personal Habifity to guarantes
thei we will receive payment and ¢a indemnify us under any leage
agreemant or hiring agreement we may eénter with the renter. This s
additioral to any Hability the guseantor has under any security (such a4 a
mortgage) that the goaremtor gives os in connectlon with the master
agreement {Including the guarantes and indemnity 3o part L of the tarms
and conditlons).

[50] ©On the following page Mrs Harland signed her nams directly underneath the

following waiver message.

Walver of Independent Legal Advice for Individual Guarantor

LPETER JAMEE HARLAND & KAY FRANCES BARLAND confiom that-
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1. RABQ has advissd me to obtain indepandent legal advice before slgniog thig
agrecment;

2. 140 not require independent legal ndvice,

3. 1 fully andemtand my obligations and the extend [sic] of my lishilty under this
agrezmetit and any leage or hlre pgreament entered infe by the renter,

[51] Counsel for Mrs Harland, relying on Efridee, submitted that these written
warnings did not constitute “reasonable steps™ that 4 bank shomld teke to insulatz
itself against 2 wite's equitabls right o set agids the guarantes,

[52] Counsei for Rabobank, on the othar hand, considers that the writien watnings
wers “red flagr" which should have aleried Mrys Harland t¢ the risks inhetent in the
trangaction and to the real need for independent lagal advice. From Rababank's
perspective, in Elgning the waiver clavge, Mrs Harland was expressly indicating that
she understood the risks involved in being 2 guarantor bt that she chose 1o digregard
" thermn. FRabobank says it was satisfled that Mis Harland had understood the
transaction, and that she did not require advice from a solicitor. Accordingly,
Rabobank Argues 1t took all reasonable steps to protect itself against MMre Harland’s

cinrent claim,

[33] In Wilkingson the Court pf Appes] oheerved, at 691, that the prudent sourse far
a creditor who 18 “on inquiry” is to insist that the guatantor be given advics by an
independent solicitor and to obtain & certificats from the sohicitor indlcating that the

requisite advice had been given and was understoad.

[34] Tt could be argued here that this is mors or less what Rabobank intended with
ite written form of acknowledgemmts.

[55] IYmportantly, however, the Court In Biinson at 651 goes on to say that
where 2 gnarantor declines to get lepal advics, 8 prudent financier would:

endesvour to ensure that someone, praferably a solicitor, explaing the decuments
and their comssquances, The flnancier may be able by that mesns to obtain
reasoneble satisfction that the gosrantor has understood the tansaction, Unless it
can be shown that &n explanation was given, it may be hard to argue plevsibly that
the guaraptor did understand. In that slrcumatance, without proof that the suarantar
Enew what ha or she wes deing, the firgncier w1l be unahle # romove the suspicion
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and so overcome the presumption. The existencd of an acimowledgament by the
poarantor  of an wpderstanding of the fransaction mey not suifice when
unaccompaniad by evidencs of an sxplanation frem somenne gompatent (o give i

[56]. The pupose of a bankfender undertaking these precantipnary steps is not
simply to evoid liability, but also to attseapt to bring hore to » wife the risk she is
running by acting as a guarantor - Barelavs Bank Ple v O Brien [1994] 1 AC 180 at
184, ' '

LST]. In Hogan {as outhinad at [25](b); [27) and [48]) the Court of Appeal held that
“on any eonceivalle view of the law™, the ereditor sending 2 letter to the. guarantor
stromgly recommending that he take independent legal advice, was insufficient to
insulate iteslf from the conssquences of tnduz influmce.

[58] Although Rabobank here weni further than that, by also providing to Mrs
Harland a8 guarantor a weitten waming of the rsks involved in executing the
puarantes, it seems to me that its actions wers stll lnadsquate. Rabobank did not
arrange fot Mre Harland to mest with any of its representatives, and go she was never
inatructed face to face to seck independent lega! advice, nor were the possible |
consequences of the transaction expleined to her in this way. To paraphrage the
Court of Appeal In Hogan, without actually giving Mrs Harland an explanation of
the relevant documents and their congennences, it {3 hard for Rabobank to now insist
that Mrs Harland did understand folly. As T see it, the written waiver may oot suffice
28 it i8 unacocompanied by evidence of an gxplanation from semeone competent to

give it.

{597 A further point is that the warning cutlined in the documentz was expressed
on the page preceding the page contaiming Mre Harland's mighaturs, Tt is quite
possible that the late Mr Harlend took his wifa steaight to the relevant pages to sign,
jeaving our, intentionally or otherwise, the page containing the waening, Indeed, Mrs
Harland deposss that “I recollact that he [the late Mr Harland] directed me to the
peges of tha documentation which needed to be signed gnd we both sigmed them "
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[66]  Although Mre Harland shonld have read end undemtood the entire doqumment
bafore signing i, i which case she wounld have been aware of the warning, that Is
not the point. Eabobank had & duty to bring home to Mrs Harland the risk that she
wad Tunning.  On the materlal corventiy before the Court, there is 2 reasomable
atgument that Rabobank has fafled to do so. At bast it appears t0 bave satisfied the
toquirements in form hut not in subﬁtanaa, and therefore for the purposes of the
present summary Judgment application it cannot be sald to have teken reascmalvls
stops 10 insulate itsalf from the congequences of a finding of undue infiuence.

[61} It follows that Mts Harland has at least an argushle defence to Rabobank'y
demand for payment under her perzonal puarantee.

[52] Rabobank's summary judgment application against Mrs Harland personalfy
a8 fourth defondant must therefore fail,

[53] 1 turn now to consider ths summary judgment applicetion against the fifth
defendant, the Harland Family Trust.

DUndue influence against trustees of thie Harland Family Trust

[64] The tstees of the Harfand Pamily Trust (the late Mr Harland, Mrs Harland,
and thefr son Mark Harland} slso ereouted puarantses for Southern Cross's
indebtedness. The surviving trustess ¢laim thee the late Mr Harland sxetted undue
influence on them with Tespect to their decision 1o sign the guarantes docurnents.

{Undue Inflsence against the Trustees

[85] Having alteady found 1t arguable that tha late Mr Harland vaduly influenced
his wifa Mrz Harland to sign the documents in her persons) capasity, and given that
at the time she signed the dosumsnts she did 80 also in her capacity as & trustee of
the Harland Family Trost, it follows that for the purposes of the current summary
jndgment application it must be arguable that the late Mr Harland also exerted undue
influsnee on Mrg Harland when she signed &5 a truatee of the Trust.
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[66] As to Mark Harand’s position as the other irustes, comnsel for the fifth
defendant submita that he also sxeouted the guaramtes without first understanding its
affect and ke did 9o simply beoause his father had told him.

[67] Rabobank's response is that Mark Harland's affidavit, which indivates that he
felt there was an “exptotation” on him to s#lgn the guarantes document, is not
aufficient to constitute gvidence of tndue influence, '

[68] Mark Harland’s evidence is that in late 2000, his fathet asked him to become
a trusiee of the Harland Family Trust. From that tirme, the late Mr Harland
apparently periodically 2sked Mark to sign certain documents, and Matk would do
g0. He deposes thet he falt he had "no real choice” but to sign fhe documents
presentad to him by his father, beoause had he questioned his father’s judgerment, he.
expects that he may have been removed as trustee. Althongh in his affidavit, Mark
Harland clairse that he did not appreciate that the document he aigned provided the
Trust’s guarantee to Rabobank to maks payments in the event of defavit by Southern
Cross, it the Eng Mee Young senss, tn my view, this statement clearly lacks
credibility. There can have been tg other reagon for the trustess o sign the
Rebohank guarantee other than to bind the Trust to guarantes repayment of the rental
paymentg, and to sugpest otherwisa {s simaply not tenable,

(89] 1mnesd also to state at the outsat that 1 da not sonsider Mark Harfand has put
before the Court enough in his evidence to show undue influence. A number of
exprasgions have been used in the authorities to capturs the narure of a relationuhip
in which undue influsnce 18 alleged to have ocourred: “excsssiva dependsnce®,
“extreme loss of automomy”, “trust and confidence, reliance, dependence or
vulnerability on [his side] and ageendancy, domination or controf on [the side of Mr
Harland]”. Uniike my findings earliar a8 to Mrs Harland's relationship with her Late
hushand, thete iz no suggestion in Mark Herland’s affidavit that the factom noted
above deseribe the kind of relationship he had with his father. On the contrary, the
evidanee suggests that he was quits independent of his father. Mark Harland was
ahnost 32 years old at the time of signing the guarantee, he hed his swn family, was
finanoially independent, and was not invalved in his father’'s lmsinass. There was
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absolutely no evidence Defors the Court to guggsst that Mark Harland was iu any
way unable 1o cope with his day-to-day business and financial affairs.

[70] In hiz affidavit, Mark Harland simply says that he did not want to guestion
his father for fear of balng romoved re a trustes. A9 T see it, he does not suggest that
his father dominated o controlied him, or exerted any pressurs at all. Altematively,
he does not olaim to have been relient, dependent, of vulnoveble in any way. It
seemns to me that Mark Harland simply acquiesced to his father’s raquest. Perhaps, it
could be suggested that ih sipnihyg the ghnarantes document, he may nat in fact have
made en informed decision, but the important point i3 that there {8 no evidenos that
hs wag not capabls of exercising his independent judgernant on that occagion.

[71] Bwen if I accept vneritdeally the facts as set out In Mark Harland*s affidavit, 1
do not consider that they are sufficlent to sstablish yndue influence by his father

here,

[72] Where does that leave tha situation, however, given my garlier finding that
his co-trustee, Mrg Harland, Both in her personal capacity, and therefore in her
capaﬁity as a trustee, had bean the subject of undus influenge by her late husband?
This 1 a reasonably vexed question, given the need for trustees fo pet unanimously
in making decisions, but aluo the requirement that the trustees muet exercisa parspnal
Jjudgemeant in deciding wpon matters which ars in the best interests of a trust. |

73] But, as [ see 1t this fesue does not require final resolution heve for the reasong

I noie halow,

[74] Ewven if I had found that there was an argunable olaim of undue influsnce
rgainst the trostees sufficient to taint their gnarantee, T would still he inclined to
grant summary judgment here against the Harland Family Trust. This {s besause, as
the law currently stands in New Zealand, I do not consider that Rabobank was put
“sm Inguiry” io respect of the alleged vndue influence againgt the tmatees. I tum

now to considsr that aapact.
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Was Rabobank put “en inquiry” as to the Risk of Undue Influence?

{751 Given that the Harland Famaly Troet was a 50% shercholder in Southern
Crogs, fom Rabobank’s perspective I aen satisfied that thers was nothing out of the
ordinary in the Trust acting as surety for the Inan agreement, Southern Cross needed
assistance from Rabebank in order to purchase the truck and trailet wnits for ite
businegs, and particularly as a new mmﬁan}r with hitle esiablighed recovd, it was a
novmal commercial requiremsent that Rabobank would require 30ﬁtharn Cross’s
shareholders snd/or directors to guarantes repayment of the rental instalments.

[76] 1In my view, thers was nething in this commémpla,ca situation to alent
Rabobank to the risk that the transaction wight have been Drought abont by undue
influence. On the confrery, the transaction was on itg face to the manifest gadvantage
of the Trugt, it bavieg a half-share in the business. Without the goarantee, the loan
agresmaenit would not have been entered info by Rabobank, and without that
agreeinent the buginess mmay not have had the opportunity to complete the purchase
of the vehicles no doubt intsnded to improve the wading position and ultithate
suocsss of Southern Cross, Indeed it was presizely the shargholders who stpod to -

gain from Southern Cross*z sucosss,

{771 To hald atherwise would, I think, tip the balance too far in favour of the
yivaty,  As Flikdnson notes at 689, the Court should always be mindfnl of the
balantieing exercise that must take placs in these circumstances:

The Court must balance the desimability of protecting wulnemble persons
from loss of their assets, particulasly their homes, against the undesirability
of econormically sterilizing those assets, Sympathy for a victin of undue
influence oF misrepresentation showld not lead a Comt indo the epor of
imposing upow lenders e unrealistic pandard,

[78] Accordingly, even if the trustees of the Trust wears able to detnansivate undue
influence by the late Mr Harland, as T ses it, the fifth defendamt would fail at this
second hurdle.
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[?9]“ [ find, therafors, that for the purposes of this summary fudgment apphication,
Rabobank has establishad that, undsr the circumstances here, it was not put “on
inquiry” about the risk of undue influence on the trustees of the Harland Family

Trust,

[80] Given this finding, it is annecessary for me to consgider the third aspect as to
whether Rabobank took reasonable steps to insulate fiself against 8 potential claim
by the Harland Family Trust ss puarantor hers. Suffice to say that given my earller
findings at paregraphs [58] end [60] of fhia judgment, it is likely that Rabobank
would alsn be found here to have failed to do sufficlemt to insulate itself from
liability to the trusteas had [ concluded otherwise than the position I reached at

paragraph [79] above.

[81] h follows, therefore, that given the fifth defendant, the Harland Family Trust,
has no, arguable defance to Rabobark’s demand for payment under the guaraniee,
summery jndgment will be granted against the Trust,

Conclusion ' —

[82] The plaintiff’s application for sunwmary judgment against the Harland Family
Truat therafore suecezds. A3 I havs noted above, ft has failed with respect to the
elaim against Mrs Harlend in her personal capacity.

[83]  An order is now made granting summary judgment o the plaintiff Rabobank
pRainet the fifth defendants ae trustees of the Harland Family Trust, Mrs Harland and
Mark Harland in torma of and ag pleaded in Rabobank’s Statement of Claim,

{84] Leave iz regerved for any party to approach #he Court for further assistance in
the evant that any issues may arise as to clarfication of the quannym of this order for

suramary judgment,
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[85] As to costs, Rabokenk has been partly successful and partly unsuceessfil in
ita suoimary judgmsnt application. Costs shouid therefore lie whers they fall. There

will b2 no prder 25 to costs,

Apsociate Jndge D.1. Crendali
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