The Law of Restitution LAW-2E5Y (2004-2005)

Duncan Sheehan, Norwich Law School

Aims: 

1) To give students an understanding of the principles of restitution, including restitution for wrongs and the defences available to such claims.

2) To examine the origins of the law of restitution in scattered fragments throughout the law

3) To critically examine the principle against unjust enrichment as a coherent explanation of the rights to recovery

4) To give students an understanding of the place of the law of restitution and unjust enrichment within the wider map of the law.

Objectives:

On completion of the course a student will

1) be familiar with unjust enrichment, its role and place in the wider map of the law and its application to many areas of study

2) have a sound grasp of the principle of unjust enrichment, the principal unjust factors, and restitutionary remedies, the debates and controversies that surround them

3)  be able to make competent predictions about the future development of the law

4) have had further opportunity to practice research, legal writing and legal argumentation

Description:

The law of restitution, or that of unjust enrichment, is concerned with the circumstances in which a defendant's gain can be returned or given up to the claimant. The syllabus is divided into two parts. The first we will refer to as the law of autonomous unjust enrichment and the second as restitution for wrongs. 

Autonomous unjust enrichment is concerned with the reversal of transfers made to the defendant in the absence of a wrong. In the first part therefore we examine five questions

1) Is the defendant enriched?

2) Is the enrichment at the expense of the claimant?

3) Is the enrichment unjust? Is there a good reason for compelling the enrichment's return?

4) What kind of restitutionary right does the claimant have? Proprietary or personal?

5) Can the defendant avail himself of any defences?

We concentrate primarily on the third question and divide the unjust factors into three groups, those based on vitiated intention, qualified intention and policy motivations. That is we look at factors based on the claimant's contention 

1) 'I didn't mean it!' (Mistake, duress, undue influence, ignorance)

2) 'I only meant it if …' (Failure of consideration)

3) 'Mummy says give it back anyway.' (Recovery of overpaid tax)

The second part of the syllabus examines restitution for wrongs. We examine three questions

1) For what wrongs is a remedy based on the defendant's gain rather than the claimant's loss available?

2) Is there a principle of remoteness of gain, similar to that of remoteness of loss in tort and contract?

3) Is there ever a proprietary remedy?

Restitution is a new subject. As a new subject it is intensely controversial; for centuries it was hidden, mainly at the back of contract books under the heading quasi-contract. There are still those who argue that primarily it can be explained in terms of implied contracts. As such, not only is the content and how we understand the doctrines disputed, as is true everywhere else in the law, but the very existence of the subject needs defending.

  Restitution builds on material covered in contract, tort and equity & trusts, and complements all three. It takes cases and principles (duress, undue influence, account of profits, restitutionary damages etc) that have been covered already in those subjects and encourages you to think about them as a coherent whole. It fills a gap left open by those three subjects. None of them expressly examines the question whether, why and when a claimant can have rights because another party is enriched when he has not suffered loss himself, although all touch upon the issue. Not only does it allow you to see material covered in a number of different subjects as a coherent whole, but it also allows you to see English private law itself as a coherent whole, and to understand where the various topics fit into the wider map of the law. Indeed a justification of the existence of the subject requires that we fit it into the wider map of the law. To really understand English private law you have to know at least some restitution. 

Teaching: 

For each seminar I shall be asking one or two of you to prepare a short essay (only 2 sides of A4 at most) on a particular topic and to be prepared to lead a discussion on that topic. There will be no lectures, and no formal voluntary coursework. The starred material is the most important material. This must be read. That a case is starred does not mean it is right. It merely means that a position must be taken on the case. Throughout the course I will be getting you to think about the cases, whether they are right, whether I am right. In many ways this is a more theoretical course than other black letter private law subjects. The idea is that you understand what you have already studied much better, that you can fit it into a map of the law and see why things are the way they are. By applying your own mind to the material you will form your own opinions; this stands you in better stead than a set of received opinions. What I tell you may not be true. What I think may not be true - some of what I think is very controversial indeed. Do not therefore be afraid to challenge me. Classes will be more useful and fun if you do. 

Schedule: 

Autumn Semester 

Weeks
Seminar
Topic

1

Introductory Meeting

2



3
1
Introduction to unjust enrichment: definition of enrichment and "at the expense of" - the map of the law

4
2
Mistaken payments - mistakes of law & fact; retrospective mistakes

5
3
Transfers made in ignorance - where owner of the property is unaware of transfer (Lipkin Gorman v Karpnale)

6
4
Payments under duress and undue influence

7
5
Failure of consideration - defendant fails to provide agreed performance, either within the context of a valid contract, or where there is no contract

8
6
Absence of consideration - restitution for pure nullity. Can we recover simply because the contract is void?

9
7
Policy motivated restitution - recovery of overpaid tax, and/or payment of another's debt 

10
8
Negotiorum gestio - claims for reimbursement of expenses by good "samaritans"

11
9
Tracing: proprietary remedies contingent on tracing - bona fide purchase

12
No seminar


Spring Semester

Week
Seminar
Topic

1
No Seminar


2
10
Enrichment-related defences: change of position & passing on

3
11
"Unjust" related defences - for example the impossibility of counter-restitution (claimant being unable to return benefits received from defendant), estoppel and illegality.

4
12
The nature of restitution for wrongs - which wrongs give rise to gain-based remedies?

5
13
Election between restitution and other remedies. Remoteness of gain (corollary to remoteness of loss in tort and contract)

6
14
Proprietary remedies for wrongs - eg breach of confidence & fiduciary duty

7



8



9



10



11



12



Steve Hedley runs an excellent website on the law of restitution, broadly defined, at http://www.ucc.ie/law/restitution.

You will also find relevant material on the Oxford University Comparative Law Forum (http://ouclf.iuscomp.org).

You should also purchase AS Burrows The Law of Restitution (2nd edn Butterworths London 2002). I shall assume an ability to find the relevant section of Burrows. You should also look at Goff & Jones The Law of Restitution (6th edn Sweet and Maxwell London 2002) (This might be too expensive to buy!!!!)

Assessment: 

The course will be assessed by 2 hour exam - 2 questions from 5, and a 3000 word coursework. Each will count for 50% of the final mark.

Books: 

Other than Burrows and Goff & Jones 

PBH Birks Unjust Enrichment (Clarendon Press Oxford 2003)

S Worthington Equity (Clarendon Press Oxford 2003)

J Beatson The Use and Abuse of Unjust Enrichment (OUP Oxford 1991)

AS Burrows Essays on the Law of Restitution (Clarendon Press Oxford 1991)

AS Burrows Understanding the Law of Obligations (Hart Oxford 1998)

WR Cornish et al (eds) Restitution Past Present & Future (Hart Oxford 1998)

FD Rose Restitution and Banking Law (Mansfield Press Oxford 1998)

J Neyers Understanding Unjust Enrichment (Hart Oxford 2004)

WJ Swadling The Search for Principle (OUP Oxford 1999)

A Hudson New Perspectives on Property Law, Obligations and Restitution (Cavendish London 2003)

A Robertson The Law of Obligations: Connections and Boundaries (UCL Press London 2004)

G Virgo The Principles of the Law of Restitution (OUP Oxford 1999)

AS Burrows and E McKendrick Cases and Materials on the Law of Restitution (OUP Oxford 1997)

Week 1: Introduction to Restitution 

We try to do three things in this week's work. Firstly we will look generally at the classification of the law as a whole in which the law of restitution has to find a place. The first step is to say what restitution is and therefore what counts as a restitutionary right. The law can be classified in terms of events and responses. That is to say events are just things that happen and responses are what the law does about those events. We typically divide events up into four categories 

1) Consent

2) Wrongs

3) Unjust Enrichment 

4) Other miscellaneous

The fourth category must be included for completeness. Responses can similarly be divided up. They may be, for example

1) Compensatory, or loss-based (relating to claimant's loss)

2) gain-based

3) exemplary or aggravated

They may be 

1) personal

2) proprietary

or

1) legal

2) equitable

We are concerned with all responses - legal/ equitable or personal/ proprietary to unjust enrichment. We are also concerned with gain-based responses to wrongs. 

Secondly we examine the internal classification of the law of restitution itself. We divide the law of restitution into two. We divide it into autonomous unjust enrichment by subtraction and restitution (or disgorgement?) for wrongs.

*PBH Birks Unjust Enrichment (Clarendon Press Oxford 2003) ch 2

LD Smith 'The Province of the Law of Restitution' (1992) 71 Can BR 672

Moses v Macferlan (1760) 2 Burr 1005, 97 ER 676

S Hedley 'The Taxonomic Approach to Restitution' in A Hudson (ed) New Perspectives on Property Law, Obligations and Restitution (Cavendish London 2003) 151

S Hedley 'Unjust Enrichment: The Same Old Mistake' in A Robertson (ed) The Law of Obligations: Connections and Boundaries (UCL Press London 2004) 75

1) What is the implied contract theory? Think critically about whether it is justified in the C21. Was it ever?

2) What is quasi-contract? Is it the same as implied contract?

3) How do we subdivide the law of restitution? Is it a subject in its own right, or is it two, or more subjects?

Thirdly we inquire into the inner structure of that part of the law called autonomous unjust enrichment. Three questions reveal a prima facie liability in unjust enrichment - is the defendant enriched? At the expense of the claimant? Is there an unjust factor? We begin the task of analysing unjust factors next week.

Enrichment 

Proctor & Gamble Phillipine Manufacturing v Peter Cremer GmbH [1988] 3 All ER 843

M McInnes 'Enrichment Revisited' in J Neyers (ed) Understanding Unjust Enrichment (Hart Oxford 2004) 165-193

4) In what circumstances is it difficult for D to deny enrichment on the ground that he did not choose to receive the benefit in question?

5) Should subjective revaluation be available? 

At the expense of

This is not normally problematic. In 99 cases out of 100 there will be no doubt but that D received the benefit directly from C. C paid him! We need to know whether it is ever possible to reach a second recipient on the ground that he would not have been enriched had the immediate enrichee not been enriched previously.

PBH Birks Unjust Enrichment (Clarendon Press Oxford 2003) part 2

These cases may be against leapfrogging

The Trident Beauty [1994] 1 WLR 161

*Aiken v Short (1856) 1 H&N 210, 156 ER 1180

These cases may support it 

Lipkin Gorman v Karpnale [1991] 2 AC 548

*Ministry of Health v Simpson [1951] AC 251

*Butler v Rice [1910] 2 Ch 277

6) Is Aiken v Short really to be explained in terms of leapfrogging? Is it distinguishable from Butler v Rice?

7) Is Ministry of Health v Simpson a different type of case again?

Week 2: Mistake

*Kelly v Solari (1841) 9 M&W 54, 52 ER 24

Aiken v Short (1856) 1 H&N 210, 156 ER 1180

Morgan v Ashcroft [1938] 1 KB 49

*Bilbie v Lumley (1802) 2 East 449, 102 ER 469

*Barclays Bank v Simms [1980] QB 677 

**Kleinwort Benson v Lincoln City Council [1999] 2 AC 349 

David Securities v Commonwealth Bank of Australia (1992) 175 CLR 353 

*Nurdin & Peacock v DB Ramsden & Co [1999] 1 All ER 941

Lloyds Bank v Independent Insurance [1999] 2 WLR 986

*PBH Birks 'Mistakes of Law' [2000] CLP 205

*D Sheehan 'What is a Mistake?' (2000) 20 LS 538.

Law Commission Restitution: Mistakes of Law and Ultra Vires Public Authority Receipts and Payments (Law Comm no 227 1994) section B

*BFC v Parc (Battersea) Ltd [1999] 1 AC 221

Law Commission Limitation of Actions (Law Comm no 270 2001) paras 2.89-90, 4.76-4.78

Questions:

1) Why do we allow restitution where the payor was mistaken?

2) Are mistakes of law treated the same as those of fact? Why? Why was the mistake of law bar imposed in the first place?

3) What is a misprediction? Do we give relief where a misprediction is made?

4) Does it matter if the mistake is careless, or if the recipient has spent the money?

5) 'Restitution for mistake must never upset the risks borne by parties to a contract' Discuss.

6) Was Kleinwort Benson v Lincoln City Council correctly decided? Should a settled understanding of the law defence be introduced?

Week 3: Ignorance

*Lipkin Gorman v Karpnale [1991] 2 AC 548

*Re Diplock [1948] Ch 465

FC Jones v Jones [1997] Ch 159

*BCCI v Akindele [2000] Ch 437

Re Montagu's ST [1987] 2 WLR 1182 

Moffatt v Kazana [1969] 2 QB 152

*Royal Brunei Airlines v Tan [1995] 2 AC 359 (PC)

Twinsectra v Yardley [2002] 2 AC 169

Lipkin Gorman v Karpnale is a common law claim. Liability is strict. Re Diplock is an equitable claim relating to misappropriated, or misdirected, funds from an estate; it too is strict. Knowing receipt by contrast is a fault based liability claim. It requires, perhaps, unconscionability. Knowing assistance is also a fault based claim, requiring dishonesty. 

Lord Nicholls 'Knowing Receipt: The Need for a New Landmark' in WR Cornish et al (edd) Restitution Past Present & Future (Hart Publishing Oxford 1998) 231 & reply by C Harpum 247

LD Smith 'Unjust Enrichment, Property and the Structure of Trusts' (2000) 116 LQR 412

S Gardner 'Knowing Receipt and Knowing Assistance: Taking Stock' (1996) 112 LQR 56

WJ Swadling 'A Claim in Restitution?' [1996] LMCLQ 63

1) What is the relationship between ignorance and mistake? 

2) Is there any possible reconciliation between the strict liability approach of Lipkin Gorman v Karpnale, and the fault-based liability of BCCI v Akindele?

3) Is knowing assistance restitutionary? 

4) Is ignorance a cause of action in unjust enrichment?

Week 4: Duress & Undue Influence - Illegitimate Pressure &  Relational Disadvantage

Illegitimate Pressure: Duress

Astley v Reynolds (1731) 2 Str 915, 93 ER 939

*Barton v Armstrong [1976] AC 106

Pao On v Lau Yiu Long [1980] AC 614

*Universe Tankships v ITWF, The Universe Sentinel [1983] 1 AC 366

Williams v Roffey Bros & Nicholls [1991] 1 QB 1

Dimskal Shipping v ITWF, The Evia Luck [1992] 2 AC 152

CTN Cash & Carry v Gallaher [1994] 4 All ER 714

*Alf Vaughan & Co v Royscot Trust [1999] 1 All ER (Comm) 856

*Huyton SA v Peter Cremer Gmbh [1999] 1 Lloyds Rep 620

Atlas v Kafco [1989] QB 833

S Smith 'Contracting under Pressure: A Theory of Duress' [1997] CLJ 343

Undue Influence and Unconscionability

*BCCI v Aboody [1990] QB 923

*Royal Bank of Scotland v Etridge (no 2) [2002] AC 773

*Barclays Bank v O'Brien [1994] 1 AC 180

*CIBC v Pitt [1994] 1 AC 200

Credit Lyonnais v Burch [1997] 1 All ER 144

Hammond v Osborn [2002] EWCA Civ 885, noted (2004) 120 LQR 34

Allcard v Skinner (1887) 36 Ch D 145

*Cheese v Thomas [1994] 1 WLR 129, noted (1994) 110 LQR 173

*Mahoney v Purnell [1996] 3 All ER 61

P Birks and NY Chin 'On the Nature of Undue Influence' in D Friedmann and J Beatson (edd) Good Faith and Fault in Contract Law (OUP Oxford 1995) 51

D Capper 'Undue Influence and Unconscionability: A Rationalisation' (1998) 114 LQR 479

1) Is it by the law of contract or restitution that contracts under pressure are rescinded?

2) What is the relationship between duress, undue influence and unconscionability? Does or should the law adopt the same approach to all cases of pressure?

3) Is it necessary, possible or desirable to describe undue influence as a wrong?

4) Can duress be described as a wrong? Does this help in assessing the appropriateness of its competing prerequisites?

Week 5: Failure of Consideration

Within Contract

**Fibrosa v Fairbairn Lawson [1943] AC 32

*Thomas v Brown (1876) 1 QBD 714

Roxborough v Rothmans Pall Mall of Australia (2001) 208 CLR 516

Termination for breach

Rowland v Divall [1923] 2 KB 500

*Hyundai Heavy Industries v Papadopoulos [1980] 1 WLR 1129

The Mikhail Lermontov (1993) 176 CLR 344

*Goss v Chilcott [1996] AC 788

*Stocznia Gdanska v Latvian Shipping [1998] 1 WLR 574

Dies v BIMFC [1939] 1 KB 724

*Sumpter v Hedges [1898] 1 QB 673

Planche v Colburn (1831) 8 Bing 14, 131 ER 305

B McFarlane & R Stevens 'In Defence of Sumpter v Hedges' (2002) 118 LQR 569

Frustration

Law Reform (Frustrated Contracts) Act 1943

**BP v Hunt (no 2) [1982] 1 All ER 925, 935-945

Gamerco v ICM Fair Warning [1995] 1 WLR 1226

Outside Contract

*Chillingworth v Esche [1924] 1 Ch 97

Regalian Properties v LDDC [1995] 1 WLR 212, noted [1995] RLR 100

Brewer Street Investments v Barclays Woollen Co [1954] 1 QB 429

William Lacey (Hounslow) v Davis [1957] 1 WLR 932

*British Steel v Cleveland Bridge Co [1984] 1 All ER 504

K Barker 'Coping With Failure: Re-Appraising Pre-Contractual Remuneration' (2003) 19 JCL 105

1) Wherever in the same set of facts the cause of action for failure of consideration exists alongside a claim of damages for breach of contract, a question arises whether the claimant should by availing himself of the former put himself in a better position than if confined to the latter. Illustrate by examples how this might arise. How should it be resolved? 

2) What is total failure of consideration? Is it a requirement in English law?

3) Does the 1943 Act follow a restitutionary scheme?
Week 6 Absence of Consideration

This is rather reflective. There is much less to read, but much more to think about. Should English law abandon the traditional unjust factors approach? Is it better off doing so? Has it already done so? 

**Guinness Mahon v Kensington & Chelsea RLBC [1999] QB 215

**Westdeutsche Landesbank Girozentrale v Islington LBC [1994] 4 All ER 890

Tootal Clothing v Guinea Properties (1991) 64 P&CR 455

*PBH Birks Unjust Enrichment  (Clarendon Press Oxford 2003) ch 4

R Zimmermann & S Meier 'Judicial Development of the Law, Error Iuris and the Law of Unjustified Enrichment' (1999) 115 LQR 556

D Sheehan 'Natural Obligations in English Law' [2004] LMCLQ 170

Week 7: Policy Motivated Restitution

Promoting Governmental Legality

*Woolwich Equitable BS v IRC [1993] 1 AC 70 (HL), noted J Beatson (1993) 109 LQR 401

Auckland Harbour Board v R [1924] AC 318

1) Why did the Woolwich Building Society recover?

Undeserved Escape from Liability

*Exall v Partridge (1799) 8 TR 308, 101 ER 1405

Moule v Garrett (1872) LR 7 Ex 101

Brook's Wharf and Bull Wharf Ltd v Goodman Bros. [1937] 1 KB 534

*Owen v Tate [1976] QB 406

*The Esso Bernicia [1989] 643

Bonner v Tottenham & Edmonton Permanent Benefit BS [1899] 1 QB 161

Mercantile Law Amendment Act 1856, s 5. 

Civil Liability (Contribution) Act 1978

Marine Insurance Act 1906, ss 32, 80

C Mitchell The Law of Contribution and Reimbursement (OUP Oxford 2003) paras 4.20-4.50.

C Mitchell 'The Law of Subrogation' [1992] LMCLQ 483

C Mitchell 'Distributing the Burden of Alternative Co-Extensive Liabilities: Some Banking Cases' in FD Rose Restitution and Banking Law (Mansfield Press Oxford 1998) Ch 2

1) Have these cases got anything to do with compulsion?

2) When two parties are liable to a common call, how can it be told which of them is only secondarily liable? What if they are liable to the same degree? 

3) Is it necessary to have two distinct techniques for handling undeserved releases? Could and should they be prevented from overlapping?

4) When does legally compelled performance discharge another's debt? Why does this matter?

Week 8: Negotiorum Gestio

This is very new. This is an area traditionally associated, by those who have any idea what it is at all, with Roman and Civilian systems.

"When a person is absent and someone looks after his affairs, actions arise reciprocally between them. These are known as the actions on uninvited intervention (negotiorum gestio). The direct action lies for the principal whose business is managed; the intervener has the counter-action. It is obvious that they are not really contractual… the beneficiary of the intervention incurs his obligations without ever knowing the facts. This was accepted as good policy, to ensure that the affairs of the absent are not left untended if they suddenly had to set off abroad…  plainly no-one would intervene on their behalf without an action to recoup their outlay. Just as a useful intervention… puts the principal under an obligation, so the intervener too becomes liable to render an account." (Justinian's Institutes 3.27.1)

 It is not said to be an enrichment-based liability. This rather begs the question why is it on the syllabus? The primary question for this week is therefore whether the common law departs from the Falcke principle within the law of unjust enrichment

Great Northern Rly v Swaffield (1874) LR 9 EX 132

Macclesfield v Gt Western Rly [1911] 2 KB 528

*Falcke v Scottish Imperial Insurance (1886) 34 Ch D 234

Nicholson v Chapman (1793) 2 H & Bl 254, 126 ER 536

Tomlinson v Bentall (1826) 5 B&C 733, 108 ER 274

Ambrose v Kerrison (1851) 10 CB 776, 138 ER 307

Re Rhodes (1890) 44 Ch D 94

*The Goring [1988] AC 831

*Re F [1990] 2 AC 1 (HL) 75-76 (Lord Goff)

S Degeling 'A New Reason for Restitution: The Policy against Accumulation' (2002) 22 OJLS 435

F Rose 'Restitution for the Rescuer' (1989) 9 OJLS 167

F Rose 'General Average as Restitution' (1997) 113 LQR 569

1) Did the common law really take the position of Bowen LJ in Falcke v Scottish Imperial Insurance? Does it do so now?

2) What is unjust sacrifice? Is it enrichment-based liability. If not where does it fall in our categories? 

Week 9 -Proprietary Responses to Unjust Enrichment

Unjust enrichment generates a restitutionary right. That right is usually personal, but sometimes it is proprietary. There are further questions - is it vested or floating? Is it proportionate or security? Is it, or is it not remedial? Which causes of action generate proprietary responses? 

**Foskett v McKeown [2001] AC 149

Re Polly Peck International (no 2) [1998] 3 All ER 812

*PBH Birks Unjust Enrichment (Clarendon Press Oxford 2003) Ch 8

Failure of Basis 

*Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669, noted [1996] RLR 3

Neste Oy v Lloyds Bank [1983] 2 Lloyds Rep 658

*Air Jamaica v Charlton [1999] 1 WLR 1399, noted [2000] Conv 170

Barclays Bank v Quistclose [1970] AC 567

Twinsectra v Yardley [2002] 2 AC 169

Mistake or Misrepresentation

*Chase Manhattan v Israel British Bank [1980] Ch 105

*BFC v Parc [1999] 2 AC 221

Banque Belge pour L'Etranger v Hambrouck [1921] 1 KB 321

Lonrho v Fayed [1992] 1 WLR 1

Duress or Undue Influence

Pesticcio v Huet [2003] All ER (D) 237

Zaidan v City of London (1987) DLR (4th) 443.

Ignorance 

*FC Jones v Jones [1997] Ch 159, noted [1997) 11 TLI 2

*Lipkin Gorman v Karpnale [1991] 2 AC 548 

Bona Fide Purchase

Clarke v Shee (1774) 1 Cowp 197

Nelson v Larholt [1948] 1 KB 339

*K Barker 'Bona Fide Purchase as a Defence to Unjust Enrichment Claims' [1999] RLR 75

True or False

1) There is no general discretion to vary property rights.

2) In all cases where the transaction is voidable, the claimant has a power to revest title.

3) Where at the moment of the defendant's receipt, the claimant intended the asset be at the former's disposal, he will never again have a proprietary claim

4) Where the claimant has a proprietary right in the asset transferred he will always have a right to impose a similar right on a traceable substitute. This is always a power to revest title.

5) Irrespective of the origin of the right in the original asset the claimant's right in the substitute is always in unjust enrichment.

6) Causes of action based on vitiated intention always give rise to a proprietary response. Causes of action based on qualified intention never do so. 

Week 10 Enrichment Related Defences

Change of Position 

*Lipkin Gorman v Karpnale [1991] 2 AC 548

*South Tyneside BC v Svenska Intl [1995] 1 All ER 545

*Scottish Equitable plc v Derby [2001] 3 All ER 818

*Cheese v Thomas [1994] 1 WLR 129

Westdeutsche Landesbank v Islington LBC [1994] 4 All ER 890, 946-954.

Mackenzie v Royal Bank of Canada [1934] AC 438

Dextra Bank v Bank of Jamaica [2002] 1 All ER (Comm) 193

Swiss Bank Corpn v State Bank of NSW [1996] RLR 103; § 30.

Phillip Collins v Davis [2000] 3 All ER 808

M Jewell 'The Boundaries of Change of Position' [2000] RLR 1

PBH Birks Unjust Enrichment (Clarendon Press Oxford 2003) 187-198, 222-223.

Passing On 

*Kleinwort Benson v Birmingham CC [1996] 4 All ER 733

Value Added Tax Act 1994, s 80(3)

Law Commission Mistakes of Law and Ultra Vires Public Authority Receipts and Payments (Law Comm no 227 1994) paras 10.46-47.

F Rose 'Passing On' in PBH Birks (ed) Laundering & Tracing (OUP Oxford 1995) 260

1) Should passing on be admitted as a defence? Is it a defence of disimpoverishment?

2) The words in which the defence of change of position is expressed are very wide. Is it a defence of disenrichment?

3) Are there possible examples of non-disenriching changes of position?

Week 11: Unjust Related Defences

Estoppel

Scottish Equitable Plc v Derby [2001] 3 All ER 818

NatWest v Somer [2002] 1 All ER 198, (2001) 117 LQR 14

*Holt v Markham [1923] 1 KB 504

E Fung and L Ho 'Establishing Estoppel after the Recognition of Change of Position' [2001] RLR 52

Counter-Restitution

*Erlanger v New Sombrero (1878) 3 App Cas 1218

Guinness v Saunders [1990] 2 AC 663 (HL) 697-698 (Lord Goff)

PBH Birks 'Restitution without Counter-Restitution' [1990] LMCLQ 330

Illegality

*Parkinson v College of Ambulance [1925] 2 KB 1

Oom v Bruce (1810) 12 East 225, 104 ER 87

*Tinsley v Milligan [1994] AC 340

Mohamed v Alaga & Co [1998] 2 All ER 720

*Tribe v Tribe [1996] Ch 107

PBH Birks 'Recovering Value Transferred under an Illegal Contract' (2000) 1 Theoretical Inquiries in Law 155.

1) Explain 'in pari delicto potior est conditio defendentis'.

2) Is estoppel a defence, which goes to enrichment or 'unjust'? 

3) How is estoppel's sphere of operation affected by change of position?

4) Is counter-restitution impossible ever available?

Week 12: Wrongs & Unjust Enrichment

*United Australia Ltd v Barclays Bank [1941 AC 1

Common Law Wrongs

*AG v Blake [2001] AC 28

Strand Electric Co. v Brisford Entertainments [1952] 2 QB 246

Penarth Docks Engineering v Pounds [1963] 1 Lloyds Rep 359

*Stoke on Trent CC v Wass [1988] 3 All ER 394

MOD v Ashman (1993) 66 P &CR 195

*Phillips v Homfray (1883) 24 Ch D 439

Halifax BS v Thomas [1996] Ch 217, noted [1996] LMCLQ 314

Equitable Wrongs

*AG v Guardian Newspapers [1990] 1 AC 109

Seager v Copydex (no 2) [1969] 1 WLR 809

Cadbury Schweppes v FBI (1999) 167 DLR (4th) 577

Prince Jefri Bolkiah v KPMG [1999] 2 AC 222

Boardman v Phipps [1966] 1 WLR 1009

*Regal (Hastings) v Gulliver [1942] 1 All ER 378

*AGHK v Reid [1994] AC 324

Fyffes Group v Templeman [2000] 2 Lloyds Rep 643

Patents Act 1977 ss 61-2

Copyright Designs and Patents Act 1988 ss 96(2), 229(2)

J Beatson 'The Nature of Waiver of Tort' in J Beatson (ed) Use and Abuse of Unjust Enrichment (OUP Oxford 1991) 206

WJ Swadling 'The Myth of Phillips v Homfray' in WJ Swadling (ed) The Search for Principle (OUP Oxford 1999) 277

I Jackman 'Restitution for Wrongs' [1989] CLJ 302

1) Is it possible to say what wrongs give rise to restitutionary, and not solely compensatory, awards?

2) What distinguishes a claim for restitutionary damages for breach of contract from the claim for restitution after termination for breach?

3) What does 'waiver of tort' refer to?

Week 13: Remoteness of Gain and Election of Remedies

See on quantification generally *K Barker 'Riddles, Remedies and Restitution: Quantifying Gain in Unjust Enrichment Law' [2001] CLP 255

Remoteness of Gain

*Warman Intl v Dwyer (1995) 182 CLR 544

AGHK v Reid [1994] 2 AC 342

J Edelman Gain-Based Damages (Hart Oxford 2002) 106-111

PBH Birks An Introduction to the Law of Restitution (Revised edn Clarendon Press Oxford 1989) 351-355

Election of Remedies

Mahesan v Malaysian Govt [1979] AC 374

*United Australia Ltd v Barclays Bank [1941] AC 1

*Tang v Capacious Investments [1996] 1 AC 514

Cook v Evatt (no 2) [1992] 1 NZLR 676

Logicrose v Southend United [1988] 1 WLR 1256

PBH Birks 'Inconsistency between Compensation and Restitution' (1996) 112 LQR 375

S Watterson 'Alternative and Cumulative Remedies: What is the Difference?' [2003] RLR 11

1) Can one ever receive both compensation and restitution in the same action?

2) What is remoteness of gain? Why, if at all, is it necessary? 

3) Do we need a remoteness of gain principle in autonomous unjust enrichment cases?

Week 14: Proprietary Consequences of a Wrong

*Re PPI (no 2) [1998] 3 All ER 812

**AGHK v Reid [1994] 2 AC 324

Boardman v Phipps [1967] 2 AC 46

Halifax BS v Thomas [1996] Ch 217

Lister v Stubbs (1890) 45 Ch D 1

*AG v Guardian Newspapers [1988] 3 All ER 545 (HL)

Soulos v Korkontzilas (1997) 146 DLR (4th) 214

*LAC Minerals v International Corona Resources (1989) 61 DLR (4th) 14

S Worthington Equity (Clarendon Press Oxford 2003) 124-129

Tang Hang Wu 'Confidence and the Constructive Trust' (2003) 23 LS 135

1) Should a wrong ever attract a proprietary consequence?

2) Do the policy motives behind relief for breach of fiduciary duty dictate a proprietary response?

3) Ask yourself the same question about breach of confidence.

4) Does English law acknowledge a remedial constructive trust? Would a constructive trust response to these wrongs be a remedial constructive trust?

